
Attachment B 
Amendments to Standard 2005 Experience-Rated HMO Health Benefits Contract 

 
 
1.  Section 1.9 PLAN PERFORMANCE—EXPERIENCE-RATED HMO CONTRACTS 
(JAN 2005) We are amending 1.9 (g)(4) to indicate when carriers must send 
identification cards for open season enrollment. 
 
 (g) Contract Quality Assurance.  The Carrier shall develop and apply a quality 
assurance program specifying procedures for assuring contract quality.  At a minimum 
the Carrier shall meet the following standards and submit an annual report to OPM on 
these standards by July 1 of the following contract period. 
 (1)  Claims Processing Accuracy - the number of FEHB claims processed 
accurately and the total number of FEHB claims processed for the given time period, 
expressed as a percentage. 
 REQUIRED STANDARD:  An average of 95 percent of FEHB claims must be 
processed accurately. 
 (2)  Coordination of Benefits (COB) - the Carrier must demonstrate that a 
statistically valid sampling technique is routinely used to identify FEHB claims prior to 
or after processing that require(d) coordination of benefits (COB) with a third party 
payer.  As an alternative, the Carrier may provide evidence that it pursues all claims for 
COB. 
 (3)  Claims Timeliness - the average number of working days from the date the 
Carrier receives an FEHB claim to the date it adjudicates it (paid, denied or a request for 
further information is sent out), for the given time period, expressed as a cumulative 
percentage. 
 REQUIRED STANDARD: The Carrier adjudicates 95 percent of claims within 
30 working days. 
 (4) Processing ID cards on change of plan or option - the number of calendar days 
from the date the Carrier receives the enrollment from the enrollee’s agency or retirement 
system to the date it issues the ID card.  
 REQUIRED STANDARD: The Carrier issues the ID card within fifteen calendar 
days after receiving the enrollment from the enrollee’s agency or retirement system 
except that the Carrier will issue ID cards resulting from an open season election within 
fifteen calendar days or by December 15, whichever is later. 
 
 
 
 
 
 
 
 
 
 
 

ER HMO Amendments 1



2. Section 1.10 NOTICE OF SIGNIFICANT EVENTS (JUL 2005) (FEHBAR 1652.222-
70).  We are amending section 1.10 (d) to reflect changes in the FEHBAR.  We will 
revise the FEHBAR to reflect the correct date as indicated above.   
 

Current §1.10 (d) language Proposed §1.10 (d) language 
(d)  The Carrier shall insert this clause in any 
subcontract or subcontract modification if 
both the amount of the subcontract or 
modification charged to the FEHBP (or, in the 
case of a community-rated carrier, applicable 
to the FEHBP) exceeds $100,000 and the 
amount of the subcontract or modification to 
be charged to the FEHBP (or, in the case of a 
community-rated carrier, applicable to the 
FEHBP) exceeds 25 percent of the total cost 
of the subcontract or modification.  If the 
Carrier is an HMO, it shall also insert this 
clause in all provider agreements over 
$25,000.  If the Carrier is not an HMO, it 
shall also insert this clause in the contract 
with its underwriter, if any.  The Carrier shall 
substitute "Contractor" or other appropriate 
reference for the term "Carrier." 

(d)  The Carrier will insert this clause in any 
subcontract or subcontract modification if the 
amount of the subcontract or modification 
charged to the FEHB Program (or in the case 
of a community-rated carrier, applicable to 
the FEHB program) equals or exceeds 
$550,000 and is at least 25 percent of the total 
subcontract cost.  The amount of the dollar 
charge to the FEHB Program shall be adjusted 
by the same amount and at the same time as 
any change to the threshold for application of 
the Truth in Negotiations Act pursuant to 41 
U.S.C. 254b(a)(7).  
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3. Section 1.11 FEHB INSPECTION (JUL 2005) (FEHBAR 1652.246-70). We are 
amending section 1.11 (a) and (b) and adding sections (c) and (d) to reflect changes in the 
FEHBAR.  We will revise the FEHBAR to reflect the correct date as indicated above.   
 

Current §1.11  Proposed §1.11   
 (a)  The Government or its agent has 
the right to inspect and evaluate the work 
performed or being performed under the 
contract, and the premises where the work is 
being performed, at all reasonable times and 
in a manner that will not unduly delay the 
work.  If the Government or its agent 
performs inspection or evaluation on the 
premises of the Carrier or a subcontractor, 
the Carrier shall furnish and require the 
subcontractor to furnish all reasonable 
facilities and assistance for the safe and 
convenient performance of these duties.  
 (b)  The Carrier shall insert this 
clause in all subcontracts for underwriting 
and administrative services and shall 
substitute "Contractor" or other appropriate 
reference for the term "Carrier." 
  

(a)  The Contracting Officer, or an 
authorized representative of the Contracting 
Officer, has the right to inspect or evaluate the work 
performed or being performed under the contract, 
and the premises where the work is being 
performed, at all reasonable times and in a manner 
that will not unreasonably delay the work. 
 (b)  The Contractor shall maintain and the 
Contracting Officer, or an authorized representative 
of the Contracting Officer, shall have the right to 
examine and audit all books and records relating to 
the contract for purposes of the Contracting 
Officer’s determination of the Carrier’s 
subcontractor or Large Provider’s compliance with 
the terms of the contract, including its payment 
(including rebate and other financial arrangements) 
and performance provisions.  The Contractor shall 
make available at its office at all reasonable times 
those books and records for examination and audit 
for the record retention period specified in the 
Federal Employees Health Benefits Acquisition 
Regulation (FEHBAR), 48 CFR 1652.204-70.  This 
subsection is applicable to subcontract and Large 
Provider Agreements with the exception of those 
that are subject to the “Audits and Records – 
Negotiation” clause, 48 CFR 52.215-2. 

(c) If the Contracting Officer, or an 
authorized representative of the Contracting 
Officer, performs inspection, audit or evaluation on 
the premises of the Carrier, the subcontractor, or the 
Large Provider, the Carrier shall furnish or require 
the subcontractor or Large Provider to furnish all 
reasonable facilities for the safe and convenient 
performance of these duties. 

(d) The Carrier shall insert this clause, 
including this subsection (d), in all subcontracts for 
underwriting and claim payments and 
administrative services and in all Large Provider 
Agreements and shall substitute “contractor” “Large 
Provider,” or other appropriate reference for the 
term “Carrier.”  
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4.  Section 1.13 INFORMATION AND MARKETING MATERIALS (JAN 2005) We 
are amending section 1.13 (a) to indicate the requirement of electronic 508 compliant 
brochures. 
  

(a)  OPM and the Carrier shall agree upon language setting forth the benefits, 
exclusions and other language of the Plan. The Carrier bears full responsibility for the 
accuracy of its FEHB brochure.  OPM, in its sole discretion, may order the Carrier to 
produce and distribute the agreed upon brochure text, in a format and quantity approved 
by OPM, including an electronic 508 compliant brochure version, Section 508 of the 
Rehabilitation Act of 1973, as amended 29 U.S.C. § 794d, for OPM’s web site.  This 
formatted document is referred to as the FEHB brochure.  The Carrier shall distribute the 
FEHB brochure on a timely basis to all Federal employees, annuitants, former spouses 
and former employees and dependents enrolled in the Plan.  The Carrier shall also 
distribute the document(s) to Federal agencies to be made available to such individuals 
who are eligible to enroll under this contract. At the direction of OPM, the Carrier shall 
produce and distribute an audio cassette version of the approved language. The Carrier 
may print additional FEHB brochures for distribution for its own use, but only in the 
approved format and at its own expense. 
 
5. Section 1.16 SUBCONTRACTS (JUL 2005) (FEHBAR 1652.244-70). We are 
amending section 1.16 to reflect changes in the FEHBAR.  We will revise the FEHBAR 
to reflect the correct date as indicated above.  
 

(a)  The Carrier will notify the Contracting Officer in writing at least 30 days in 
advance of entering into any subcontract or subcontract modification, or as otherwise 
specified by this contract, if the amount of the subcontract or modification charged to the 
FEHB Program equals or exceeds $550,000 and is at least 25 percent of the total 
subcontract cost.  The amount of the dollar charge to the FEHB Program shall be adjusted 
by the same amount and at the same time as any change to the threshold for application of 
the Truth in Negotiations Act pursuant to 41 U.S.C. 254b(a)(7).Failure to provide advance 
notice may result in a Contracting Officer's disallowance of subcontract costs or a penalty 
in the performance aspect of the Carrier’s service charge.  In determining whether the 
amount chargeable to the FEHB Program contract for a given subcontract or modification 
equals or exceeds the $550,000 threshold, the following rules apply: 

(1)  For initial advance notification, the Carrier shall add the total cost/price for the 
base year and all options, including quantity or service options and option periods.    

(2)  For contract modifications, options and/or renewals (e.g. evergreen contracts) 
not accounted for in paragraph (a)(1) of this clause, the Carrier shall provide advance 
notification if they cause the total price to equal or exceed the threshold.  OPM’s review 
will be of the modification(s), itself, but documentation for the original subcontract will 
be required to perform the review.  The $550,000 threshold will be adjusted by the same 
amount and at the same time as any change to the threshold for application of the Truth in 
Negotiations Act.  All subcontracts or subcontract modifications that equal or exceed the 
threshold are subject to audit under FAR 52.215-2 "Audit and Records-Negotiations” if 
based on cost analysis or 48 CFR 1646.301 and 1552.246-70 “FEHB Inspection” if based 
on price analysis.  
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(b)  The advance notification required by paragraph (a) of this clause shall include 
the information specified below: 
 (1)  A description of the supplies or services to be subcontracted; 
 (2)  Identification of the type of subcontract to be used; 
 (3)  Identification of the proposed subcontractor and an explanation of why and 
how the proposed subcontractor was selected, including the competition obtained; 
 (4)  The proposed subcontract price and the Carrier's cost or price analysis; 
 (5)  The subcontractor's current, complete, and accurate cost or pricing data and 
Certificate of Current Cost or Pricing Data, must be submitted to the Contracting Officer 
if required by law, regulation, or other contract provisions. 
 (6)  (Reserved) 
 (7) A negotiation memorandum reflecting-- 
 (i)  The principal elements of the subcontract price negotiations; 
 (ii)  The most significant consideration controlling establishment of initial or 
revised prices; 
 (iii) An explanation of the reason cost or pricing data are not required, if the 
Carrier believes that cost or pricing data are not required. 
 (iv)  The extent, if any, to which the Carrier did not rely on the subcontractor’s 
cost or pricing data in determining the price objective and in negotiating the final price; 
     (v) The extent, if any, to which it was recognized in the negotiation that the 
subcontractor's cost or pricing data were not accurate, complete, or current; the action 
taken by the Carrier and the subcontractor; and the effect of any such defective data on the 
total price negotiated; 
 (vi)The reasons for any significant difference between the Carrier's price objective 
and the price negotiated; and 
 (vii)  A complete explanation of the incentive fee or profit plan when incentives 
are used.  The explanation will identify each critical performance element, management 
decisions used to quantify each incentive element, reasons for the incentives, and a 
summary of all trade-off possibilities considered. 
 (c)  The Carrier will obtain the Contracting Officer's written consent before 
placing any subcontract for which advance notification is required under paragraph (a) of 
this clause.  However, the Contracting Officer may ratify in writing any such subcontract 
for which written consent was not obtained.  Ratification will constitute the consent of 
the Contracting Officer.  

(d)  The Contracting Officer may waive the requirement for advance notification 
and consent required by paragraphs (a), (b) and (c) of this clause where the Carrier and 
subcontractor submit an application or renewal as a contractor team arrangement as 
defined in FAR Subpart 9.6 and-- 
 (1)  The Contracting Officer evaluated the arrangement during negotiation of the 
contract or contract renewal; and 
 (2)  The subcontractor's price and/or costs were included in the Plan's rates that 
were reviewed and approved by the Contracting Officer during negotiation of the contract 
or contract renewal. 
 (e)  If the Carrier follows the notification and consent requirements of paragraphs 
(a), (b) and (c) of this clause and subsequently obtains the Contracting Officer’s consent 
or ratification, then the reasonableness of the subcontract’s costs will be inferred as 
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provided for in 1631.205-81.  However, consent or ratification by the Contracting Officer 
will not constitute a determination: 

(1)  Of the acceptability of any subcontract terms or conditions;  
(2)  Of the allowability of any cost under this contract; or 

     (3)  That the Carrier should be relieved of any responsibility for performing this 
contract. 
 (f)  No subcontract placed under this contract will provide for payment on a cost-
plus-a-percentage-of-cost basis.  Any fee payable under cost reimbursement type 
subcontracts will not exceed the fee limitations in FAR 15.404-4(c)(4)(i).  Any profit or 
fee payable under a subcontract will be in accordance with the provision of Section 3.7, 
Service Charge. 
 (g)  The Carrier will give the Contracting Officer immediate written notice of any 
action or suit filed and prompt notice of any claim made against the Carrier by any 
subcontractor or vendor that, in the opinion of the Carrier, may result in litigation related 
in any way to this contract with respect to which the Carrier may be entitled to 
reimbursement from the Government. 
 
6.  Section 2.15 LARGE PROVIDER AGREEMENTS (OCT 2005) (FEHBAR 
1652.204-74).  We are adding the following section which requires experience-rated 
carriers to meet minimum notification and information requirements with respect to any 
new procurement, renewal, significant modification, or option relating to a Large 
Provider Agreement. Please note that this clause has a 90-day transition period and will 
become effective October 1, 2005.  In (ii) we have eliminated the sentence “This amount 
shall be adjusted by the same amount and at the same time as any change to the threshold 
for application of the Truth in Negotiations Act pursuant to 41 U.S.C. 254b(a)(7).” We 
will revise the FEHBAR to reflect the correct date as indicated above and to eliminate 
reference to the Truth in Negotiations Act. 
 

(a)  Notification and Information Requirements.  (1) The experience-rated Carrier 
must provide notice to the Contracting Officer of its intent to enter into or to make a 
significant modification of a Large Provider Agreement: 

(i)  Not less than 60 days before entering into any Large Provider Agreement; and 
(ii)  Not less than 60 days before exercising a renewal or other option, or 

significant modification to a Large Provider Agreement, when such action would result in 
total costs to the FEHB Program of an additional 20 percent or more above the existing 
contract… However, if a carrier is exercising a simple renewal or other option 
contemplated by a Large Provider Agreement that OPM previously reviewed, and there 
are no significant changes, then a statement to the effect that the renewal or other option is 
being exercised along with the dollar amount is sufficient notice.   

(2)  The Carrier's notification to the Contracting Officer must be in writing and 
must, at a minimum:   

(i) Describe the supplies and/or services the proposed provider agreement will 
require;  

(ii) Identify the proposed basis for reimbursement;  
(iii) Identify the proposed provider agreement, explain why the Carrier selected 

the proposed provider, and what contracting method it used, where applicable, including 
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the kind of competition obtained;  
(iv) Describe the methodology the Carrier used to compute the provider's profit; and,  
(v) Describe provider risk provisions. 
(3)  The Contracting Officer may request from the Carrier any additional 

information on a proposed provider agreement and its terms and conditions prior to a 
provider award and during the performance of the agreement. 

(4)  Within 30 days of receiving the Carrier's notification, the Contracting Officer 
will give the Carrier either written comments or written notice that there will be no 
comments.  If the Contracting Officer comments, the Carrier must respond in writing 
within 10 calendar days, and explain how it intends to address any concerns. 

(5)  When computing the Carrier’s service charge, the Contracting Officer will 
consider how well the Carrier complies with the provisions of this section, including the 
advance notification requirements, as an aspect of the Carrier's performance factor. 

(6)  The Contracting Officer's review of any Large Provider Agreement, option, 
renewal, or modification will not constitute a determination of the acceptability of the 
terms and conditions of any provider agreement or of the allowability of any costs under 
the Carrier's contract, nor will it relieve the Carrier of any responsibility for performing 
the contract. 

(b)  Records and Inspection. The Carrier must insert in all Large Provider 
Agreements the requirement that the provider will retain and make available to the 
Government all records relating to the agreement that support the annual statement of 
operations and enrollee records--Retain for 6 years after the agreement term ends.   

(c)  Audit and Records - Negotiation.   The provisions of FAR 52.215-2, "Audit 
and Records--Negotiation," when required, or FEHBAR 1652.246-70, “FEHB 
Inspection” apply to all experience-rated Carriers' Large Provider Agreements.  The 
Carrier will insert the clauses at FAR 52.215-2, when applicable, or FEHBAR 1652.246-
70 in all Large Provider Agreements.  In FAR 52.215-2 the Carrier will substitute  

(1) The term "Large Provider" for the term "Contractor" throughout the clause, 
and  

(2) The term "Large Provider Agreement" for the term "Subcontracts" in 
paragraph (g) of FAR 52.215-2.  The term "Contracting Officer" will mean the FEHB 
Program Contracting Officer at OPM.  The Carrier will be responsible for ensuring the 
Large Provider complies with the provisions set forth in the clause. 

(d)  Prohibited Agreements.  No provider agreement made under this contract will 
provide for payment on a cost-plus-a-percentage-of-cost basis. 

(e)  The Carrier will insert this clause, 1652.204-74, in all Large Provider 
Agreements. 
 
7. Section 3.1 PAYMENTS—EXPERIENCE-RATED CONTRACTS (JAN 2003) 
(FEHBAR 1652.232-71) We are removing section 3.1(f) from the contract because the 
DoD Demonstration Project is complete.   
 
 
8. Section 3.2 ACCOUNTING AND ALLOWABLE COST (FEHBAR 1652.216-71) 
(JAN 2003) We are removing section 3.2 (d) from the contract because the DoD 
Demonstration Project is complete.   
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9. Section 3.4 INVESTMENT INCOME (JAN 1998) (FEHBAR 1652.215-71) 
We are amending the references to the FEHBAR clause and adding the introductory text.   
 
As prescribed in 1615.470-1, the following clause shall be inserted in all FEHBP 
contracts based on cost analysis: 
 
10.  Section 3.8 CONTRACTOR RECORDS RETENTION (JUL 2005) (FEHBAR 
1652.204-70). We are updating the contractor records retention requirement for carrier 
rate submissions, patient claims, Large Provider Agreements, and subcontracts to six 
years.  We will revise the FEHBAR to reflect the correct dates as indicated above and in 
the last sentence of the clause. 
 
 Notwithstanding the provisions of Section 5.7 (FAR 52.215-2(f)),  Audit and 
Records – Negotiation, the Carrier will retain and make available all records applicable to 
a contract term that support the annual statement of operations and, for contracts that 
equal or exceed the threshold at FAR 15.403-4(a)(1), the rate submission for that contract 
term for a period of six years after the end of the contract term to which the records relate 
This includes all records of Large Provider Agreements and subcontracts that equal or 
exceed the threshold requirements.  In addition, individual enrollee and/or patient claim 
records will be maintained for six years after the end of the contract term to which the 
claim records relate. This clause is effective prospectively as of the 2005 contract year. 
 
11.  Redate Section 5.14 UTILIZATION OF SMALL BUSINESS CONCERNS (MAY 
2004) (FAR 52.219-8) 
 
12.  Section 5.47 has changed as follows: 
 
Section 5.47 PROTECTING THE GOVERNMENT'S INTEREST WHEN 
SUBCONTRACTING WITH CONTRACTORS DEBARRED, SUSPENDED OR 
PROPOSED FOR DEBARMENT (JAN 2005) (FAR 52.209-6) 
 
 (a)  The Government suspends or debars Contractors to protect the Government's 
interests. The Contractor shall not enter into any subcontract in excess of $25,000 with a 
Contractor that is debarred, suspended, or proposed for debarment unless there is a 
compelling reason to do so. 
 (b)  The Contractor shall require each proposed first-tier subcontractor, whose 
subcontract will exceed $25,000, to disclose to the Contractor, in writing, whether as of 
the time of award of the subcontract, the subcontractor, or its principals, is or is not 
debarred, suspended, or proposed for debarment by the Federal Government. 
 (c)  A corporate officer or a designee of the Contractor shall notify the 
Contracting Officer, in writing, before entering into a subcontract with a party that is 
debarred, suspended, or proposed for debarment (see FAR 9.404 for information on the 
Excluded Parties List System).  The notice must include the following: 
 (1)  The name of the subcontractor. 
 (2)  The Contractor's knowledge of the reasons for the subcontractor being in the 
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Excluded Parties List System. 
 (3)  The compelling reason(s) for doing business with the subcontractor 
notwithstanding its inclusion in the Excluded Parties List System. 
 (4)  The systems and procedures the Contractor has established to ensure that it is 
fully protecting the Government's interests when dealing with such subcontractor in view 
of the specific basis for the party's debarment, suspension, or proposed debarment.  
 
13. Section 5.51 has changed as follows:   
 
SECTION 5.51 PENSION ADJUSTMENTS AND ASSET REVERSIONS (OCT 2004) 
(FAR 52.215-15) 
 
   (a) The Contractor shall promptly notify the Contracting Officer in writing when it 
determines that it will terminate a defined benefit pension plan or otherwise recapture 
such pension fund assets.  
   (b) For segment closings, pension plan terminations, or curtailment of benefits, the 
amount of the adjustment shall be -  
   (1) For contracts and subcontracts that are subject to full coverage under the Cost 
Accounting Standards (CAS) Board rules and regulations (48 CFR Chapter 99), the 
amount measured, assigned, and allocated in accordance with 48 CFR 9904.413-
50(c)(12); and 
   (2) For contracts and subcontracts that are not subject to full coverage under the CAS, 
the amount measured, assigned, and allocated in accordance with 48 CFR 9904.413-
50(c)(12), except the numerator of the fraction at 48 CFR 9904.413-50(c)(12)(vi)shall be 
the sum of the pension plan costs allocated to all non-CAS-covered contracts and 
subcontracts that are subject to Federal Acquisition Regulation (FAR) Subpart 31.2 or for 
which cost or pricing data were submitted. 
   (c) For all other situations where assets revert to the Contractor, or such assets are 
constructively received by it for any reason, the Contractor shall, at the Government’s 
option, make a refund or give a credit to the Government for its equitable share of the 
gross amount withdrawn.  The Government’s equitable share shall reflect the 
Government’s participation in pension costs through those contracts for which cost or 
pricing data were submitted or that are subject to FAR Subpart 31.2. 
   (d) The Contractor shall include the substance of this clause in all subcontracts under 
this contract that meet the applicability requirement of FAR 15.408(g). 
 
14. Section 5.60 has changed as follows:  
   
Section 5.60  SUBCONTRACTS FOR COMMERCIAL ITEMS (DEC 2004) (FAR 
52.244-6) 
 
 (a) Definitions. As used in this clause--  
 "Commercial item" has the meaning contained in the clause at 52.202-1, 
Definitions.  
 "Subcontract" includes a transfer of commercial items between divisions, 
subsidiaries, or affiliates of the Contractor or subcontractor at any tier.  
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 (b) To the maximum extent practicable, the Contractor shall incorporate, and 
require its subcontractors at all tiers to incorporate, commercial items or 
nondevelopmental items as components of items to be supplied under this contract.  
 (c)(1) The Contractor shall insert the following clauses in subcontracts for 
commercial items:  
 (i) 52.219-8, Utilization of Small Business Concerns (May 2004) (15 U.S.C. 
637(d)(2) and (3)), in all subcontracts that offer further subcontracting opportunities. If 
the subcontract (except subcontracts to small business concerns) exceeds $500,000 
($1,000,000 for construction of any public facility), the subcontractor must include 
52.219-8 in lower tier subcontracts that offer subcontracting opportunities.  
 (ii) 52.222-26, Equal Opportunity (Apr 2002) (E.O. 11246).  
 (iii) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the 
Vietnam Era, and Other Eligible Veterans (Dec 2001) (38 U.S.C. 4212(a)).  
 (iv) 52.222-36, Affirmative Action for Workers with Disabilities (Jun 1998) (29 
U.S.C. 793).  
 (v)  52.222-39, Notification of Employee Rights Concerning Payment of Union 
Dues or Fees (Dec 2004) (E.O. 13201). Flow down as required in accordance with 
paragraph (g) of FAR clause 52.222-39. 
 (vi) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels 
(APR 2003) (46 U.S.C. Appx. 1241 and 10 U.S.C. 2631) (flow down required in 
accordance with paragraph (d) of FAR clause 52.247-64).  
 (2) While not required, the Contractor may flow down to subcontracts for 
commercial items a minimal number of additional clauses necessary to satisfy its 
contractual obligations.  
 (d) The Contractor shall include the terms of this clause, including this paragraph 
(d), in subcontracts awarded under this contract. 
 
 
15.  We added the following FAR clause: 
 
SECTION 5.61 NOTIFICATION OF EMPLOYEE RIGHTS CONCERNING 
PAYMENT OF UNION DUES OR FEES (DEC 2004) (FAR 52.222-39) 

 
(a) Definition. As used in this clause—  

“United States” means the 50 States, the District of Columbia, Puerto Rico, the Northern 
Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island.  

(b) Except as provided in paragraph (e) of this clause, during the term of this 
contract, the Contractor shall post a notice, in the form of a poster, informing employees 
of their rights concerning union membership and payment of union dues and fees, in 
conspicuous places in and about all its plants and offices, including all places where 
notices to employees are customarily posted. The notice shall include the following 
information (except that the information pertaining to National Labor Relations Board 
shall not be included in notices posted in the plants or offices of carriers subject to the 
Railway Labor Act, as amended (45 U.S.C. 151-188)).  

 
Notice to Employees 
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Under Federal law, employees cannot be required to join a union or maintain membership in a 
union in order to retain their jobs. Under certain conditions, the law permits a union and an 
employer to enter into a union-security agreement requiring employees to pay uniform periodic 
dues and initiation fees. However, employees who are not union members can object to the use of 
their payments for certain purposes and can only be required to pay their share of union costs 
relating to collective bargaining, contract administration, and grievance adjustment.  
If you do not want to pay that portion of dues or fees used to support activities not related to 
collective bargaining, contract administration, or grievance adjustment, you are entitled to an 
appropriate reduction in your payment. If you believe that you have been required to pay dues or 
fees used in part to support activities not related to collective bargaining, contract administration, 
or grievance adjustment, you may be entitled to a refund and to an appropriate reduction in future 
payments.  
 
For further information concerning your rights, you may wish to contact the National Labor 
Relations Board (NLRB) either at one of its Regional offices or at the following address or toll 
free number:  
 
National Labor Relations Board 
Division of Information 
1099 14th Street, N.W. 
Washington, DC 20570 
1-866-667-6572 
1-866-316-6572 (TTY)  
To locate the nearest NLRB office, see NLRB's website at http://www.nlrb.gov.  
 

(c) The Contractor shall comply with all provisions of Executive Order 13201 of 
February 17, 2001, and related implementing regulations at 29 CFR Part 470, and orders 
of the Secretary of Labor.  

(d) In the event that the Contractor does not comply with any of the requirements 
set forth in paragraphs (b), (c), or (g), the Secretary may direct that this contract be 
cancelled, terminated, or suspended in whole or in part, and declare the Contractor 
ineligible for further Government contracts in accordance with procedures at 29 CFR Part 
470, Subpart B—Compliance Evaluations, Complaint Investigations and Enforcement 
Procedures. Such other sanctions or remedies may be imposed as are provided by 29 CFR 
Part 470, which implements Executive Order 13201, or as are otherwise provided by law.  

(e) The requirement to post the employee notice in paragraph (b) does not apply 
to—  

     (1) Contractors and subcontractors that employ fewer than 15 persons;  
     (2) Contractor establishments or construction work sites where no union has 

been formally recognized by the Contractor or certified as the exclusive bargaining 
representative of the Contractor’s employees;  

     (3) Contractor establishments or construction work sites located in a 
jurisdiction named in the definition of the United States in which the law of that 
jurisdiction forbids enforcement of union-security agreements;  

    (4) Contractor facilities where upon the written request of the Contractor, the 
Department of Labor Deputy Assistant Secretary for Labor-Management Programs has 
waived the posting requirements with respect to any of the Contractor’s facilities if the 
Deputy Assistant Secretary finds that the Contractor has demonstrated that—  
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      (i) The facility is in all respects separate and distinct from activities of the 
Contractor related to the performance of a contract; and  

      (ii) Such a waiver will not interfere with or impede the effectuation of the 
Executive order; or  

    (5) Work outside the United States that does not involve the recruitment or 
employment of workers within the United States.  

(f) The Department of Labor publishes the official employee notice in two 
variations; one for contractors covered by the Railway Labor Act and a second for all 
other contractors. The Contractor shall—  

    (1) Obtain the required employee notice poster from the Division of 
Interpretations and Standards, Office of Labor-Management Standards, U.S. Department 
of Labor, 200 Constitution Avenue, NW, Room N-5605, Washington, DC 20210, or from 
any field office of the Department’s Office of Labor-Management Standards or Office of 
Federal Contract Compliance Programs;  

   (2) Download a copy of the poster from the Office of Labor-Management 
Standards website at http://www.olms.dol.gov; or  

   (3) Reproduce and use exact duplicate copies of the Department of Labor’s 
official poster.  

(g) The Contractor shall include the substance of this clause in every subcontract 
or purchase order that exceeds the simplified acquisition threshold, entered into in 
connection with this contract, unless exempted by the Department of Labor Deputy 
Assistant Secretary for Labor-Management Programs on account of special 
circumstances in the national interest under authority of 29 CFR 470.3(c). For indefinite 
quantity subcontracts, the Contractor shall include the substance of this clause if the value 
of orders in any calendar year of the subcontract is expected to exceed the simplified 
acquisition threshold. Pursuant to 29 CFR Part 470, Subpart B—Compliance Evaluations, 
Complaint Investigations and Enforcement Procedures, the Secretary of Labor may direct 
the Contractor to take such action in the enforcement of these regulations, including the 
imposition of sanctions for noncompliance with respect to any such subcontract or 
purchase order. If the Contractor becomes involved in litigation with a subcontractor or 
vendor, or is threatened with such involvement, as a result of such direction, the 
Contractor may request the United States, through the Secretary of Labor, to enter into 
such litigation to protect the interests of the United States.   
 
16.  We added the following FAR clause:  
 
SECTION 5.62 
APPLICABLE LAW FOR BREACH OF CONTRACT CLAIM (OCT 2004) (FAR 
§52.233-4) 
 
United States law will apply to resolve any claim of breach of this contract. 
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