
 

 

 

 

 

 
 

   

 

 

 
 

 

 
 

 

 

 

  

Attachment A 

Proposed Changes to 


Standard 2010 Fee-For-Service Health Benefits Contract 


NOTE: New and revised language is underlined and language to be deleted is struck 
out. 

1. Section 1.9 PLAN PERFORMANCE--EXPERIENCE-RATED FFS CONTRACTS 
(JAN 2009 2010). We are updating language in (a) to reflect the new requirements for the 
Fraud and Abuse Reports. In (b) we are correcting the name for HEDIS.      

(a) Detection of Fraud and Abuse. The Carrier shall conduct a program to assess 
its vulnerability to fraud and abuse and shall operate a system designed to detect and 
eliminate fraud and abuse internally by Carrier employees and subcontractors, by 
providers providing goods or services to FEHB Members, and by individual FEHB 
Members.  The program must specify provisions in place for cost avoidance not just 
fraud detection, along with criteria for follow-up actions.  The Carrier must submit to 
OPM an annual analysis of the costs and benefits of its fraud and abuse program.  The 
Carrier must submit annual reports to OPM by March 31 addressing the following:  cases 
opened; dollars identified as lost and recovered; actual and projected savings; cases 
referred to law enforcement, and referred to OPM – OIG, and those resolved 
administratively; and the number of arrests and criminal convictions resulting from cases; 
cases where the FEHB Program is the only or primary line of business affected; and the 
number of providers who are on prepayment review. The report will also include the 
industry standards checklist. 

(b) Clinical Care Measures. The Carrier shall measure and/or collect data on 
the quality of the health care services that are provided to its members as requested by 
OPM. Measurement/data collection efforts may include performance measurement 
systems such as Health Plan Employer Healthcare Effectiveness Data and Information 
Set (HEDIS) or similar measures developed by accrediting organizations such as the 
National Committee for Quality Assurance (NCQA), the Joint Commission on 
Accreditation of Healthcare Organizations (JCAHO), or URAC.  Costs incurred by the 
Carrier for collecting or contracting with a vendor to collect quality measures/data shall 
be the Carrier’s responsibility and are allowable administrative expenses, subject to the 
administrative cost limitation. 

(c) Patient Safety. The Carrier shall implement a patient safety improvement 
program.  At a minimum, the Carrier shall -- 

(1) Report to OPM on its current patient safety initiatives; 
(2) Report to OPM on how it will strengthen its patient safety program for the 

future; 
(3) Assist OPM in providing its members with consumer information and 

education regarding patient safety; and 
(4) Work with its providers, independent accrediting organizations, and others 

to implement patient safety improvement programs. 
(d) Accreditation. To demonstrate its commitment to providing quality, cost-

effective health care, the Carrier shall continue to pursue and maintain accreditation 
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according to the steps and timeframes outlined in the carrier's current business plan.  
The carrier shall submit accreditation changes and business plan updates to its OPM 
contract representative. 

(e) Consumer Assessments of Healthcare Providers and Systems (CAHPS). 
In addition to any other means of surveying Plan members that the Carrier may 
develop, the Carrier shall participate in the HEDIS Consumer Assessments of 
Healthcare Providers and Systems (CAHPS) to provide feedback to enrollees on 
enrollee experience with the various FEHBP plans.  The Carrier shall take into account 
the published results of the survey, or other results as directed by OPM, in identifying 
areas for improvement as part of the Carrier’s quality assurance program.  Payment of 
survey charges will be in accordance with Section 3.11. 

(f) Contract Quality Assurance. The Carrier shall develop and apply a quality 
assurance program specifying procedures for assuring contract quality.  At a minimum 
the carrier shall meet the following standards and submit an annual report to OPM on 
these standards by July 1 of the following contract period: 

(1) Claims Processing Accuracy - the number of FEHB claims processed 
accurately and the total number of FEHB claims processed for the given time period, 
expressed as a percentage. 

REQUIRED STANDARD: An average of 95 percent of FEHB claims must be 
processed accurately. 

(2) Claims Coding Accuracy - the number of FEHB claims coded 
accurately divided by the total number of FEHB claims coded for the given time period, 
expressed as a percentage. 

REQUIRED STANDARD: An average of 98 percent of FEHB claims shall be coded 
accurately. 

(3) Recovery of Erroneous Payments - the average number of working days it 
takes for the Carrier to begin collection action against an FEHB provider or member 
following identification of an erroneous payment, including overpayments. 

REQUIRED STANDARD: The Carrier takes an average of no more than 30 working 
days from the date it identifies an FEHB erroneous payment to the date it begins the 
collection action. 

(4)  Coordination of Benefits (COB) - the Carrier must demonstrate that a 
statistically valid sampling technique is routinely used to identify FEHB claims prior to 
or after processing that require(d) coordination of benefits (COB) with a third party 
payer. As an alternative, the Carrier may provide evidence that it pursues all claims for 
COB. 

(5) Claims Timeliness - the average number of working days from the date the 
Carrier receives an FEHB claim to the date it  adjudicates it (paid, denied or a request 
for further information is sent out), for the given time period, expressed as a cumulative 
percentage. 

REQUIRED STANDARD: The Carrier adjudicates 95 percent of claims within 30 
working days. 

(6) Processing ID cards on change of plan or option - the number of 
calendar days from the date the Carrier receives the enrollment from the enrollee’s 
agency or retirement system to the date it issues the ID card.  

REQUIRED STANDARD: The Carrier issues the ID card within fifteen calendar days 
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after receiving the enrollment from the enrollee’s agency or retirement system except that 
the Carrier will issue ID cards resulting from an open season election within fifteen 
calendar days or by December 15, whichever is later. 

(7) Member Inquiries - the number of working days taken to respond to an 
FEHB member's written inquiry, expressed as a cumulative percentage, for the given 
time period. 

REQUIRED STANDARD: The Carrier responds to 90 percent of inquiries within 15 
working days (including internet inquiries). 

(8) Written Inquiries Accuracy – the number of FEHB written inquiries handled 
accurately divided by the total number of FEHB written inquiries handled for the given 
time period. 

REQUIRED STANDARD: A minimum of 97 percent of FEHB written inquiries 
shall be answered accurately. 

(9) Telephone Inquiries Accuracy – the number of FEHB telephone inquiries 
handled accurately divided by the total number of FEHB telephone inquiries handled 
for the given time period. 

REQUIRED STANDARD: A minimum of 97 percent of FEHB telephone inquiries 
shall be answered accurately. 

(10) Internet Inquiries Accuracy – the number of FEHB Internet inquiries 
handled accurately divided by the total number of FEHB Internet inquiries handled for 
the given time period. 

REQUIRED STANDARD: A minimum of 97 percent of FEHB Internet inquiries 
shall be answered accurately. 

(11) Telephone Access - the Carrier shall report on the following statistics 
concerning telephone access to the member services department (or its equivalent) for 
the given time period.  Except that, if the Carrier does not have a computerized phone 
system, report results of periodic surveys on telephone access. 

(i) Call Answer Timeliness - the average number of seconds elapsing 
before the Carrier connects a member's telephone call to its service representative. 

REQUIRED STANDARD: On average, no more than 30 seconds elapse before the 
Carrier connects a member's telephone call to its service representative. 

(ii) Telephone Blockage Rate - the percentage of time that callers 
receive a busy signal when calling the Carrier. 

REQUIRED STANDARD: No more than 5% of callers receive a busy signal. 
(iii) Telephone Abandonment Rate - the number of calls attempted but 

not completed (presumably because callers tired of waiting to be connected to a Carrier 
representative) divided by the total number of calls attempted (both completed and not 
completed), expressed as a percentage. 

REQUIRED STANDARD: On average, enrollees abandon the effort no more than 5 
percent of the time. 

(iv) Initial Call Resolution – the percentage of issues resolved during the 
initial call. 

REQUIRED STANDARD: On average, caller’s issues must be resolved during the 
initial call at least 60% of the time. 

(12) Responsiveness to FEHB Member Requests for Reconsideration: 
REQUIRED STANDARD: For 100 percent of written FEHB disputed claim requests 
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received for the given time period, within 30 days after receipt by the Carrier, the 
Carrier shall affirm the denial in writing to the FEHB member, pay the claim, provide 
the service, or request additional information reasonably necessary to make a 
determination. 

(g) Quality Assurance Plan.. The Carrier must demonstrate that a statistically 
valid sampling technique is routinely used prior to or after processing to randomly 
sample FEHB claims against Carrier quality assurance/fraud and abuse prevention 
standards. 

(h) Reporting Compliance.  The Carrier shall keep complete records of its 
quality assurance procedures and fraud prevention program and the results of their 
implementation and make them available to the Government as determined by OPM. 

(i) Correction of Deficiencies.  The Contracting Officer may order the 
correction of a deficiency in the Carrier's quality assurance program or fraud prevention 
program. The Carrier shall take the necessary action promptly to implement the 
Contracting Officer's order. If the Contracting Officer orders a modification of the 
Carrier's quality assurance program or fraud prevention program pursuant to this 
paragraph (i) after the contract year has begun, the costs incurred to correct the 
deficiency may be excluded from the administrative expenses -- for the contract year --
that are subject to the administrative expenses limitation specified at Appendix B; 
provided the Carrier demonstrates that the correction of the deficiency significantly 
increases the Carrier's liability under this contract. 

(j) In order to allow sufficient implementation time, the Contracting Officer will 
notify the Carrier reasonably in advance of any new requirement(s) under paragraphs (a) 
through (i). 

2. Section 1.26 STANDARDS FOR PHARMACY BENEFIT MANAGEMENT 
COMPANY (PBM) ARRANGEMENTS (JAN 2010). We have revised this section to be 
in accordance with industry standards. 

The Carrier will ensure and certify that the following standards are included in new, 
renewing or amended contracts with vendors providing a retail pharmacy network and/or 
a mail order pharmacy to enrollees and dependents (hereafter “PBM”) effective on or 
after January 1, 2008. 

(a) Transparency Standards 
(1) The PBM is not majority-owned or majority-controlled by a pharmaceutical 

manufacturing company. 
(2) The PBM agrees to credit to the Health Plan either as a price reduction or by 

cash refund all Manufacturer Payments to the extent negotiated, if such an arrangement 
exists between the Carrier and the PBM. Manufacturer Payments are any and all 
compensation or remuneration the PBM receives from a pharmaceutical manufacturer, 
including but not limited to, discounts; credits; rebates, regardless of how categorized; 
market share incentives, commissions, and administrative or management fees. The term 
also includes any fees received for sales of utilization data to a pharmaceutical 
manufacturer. This term does not include purchase discounts based upon invoiced 
purchase terms. 
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(3) If the Carrier has negotiated with the PBM to receive all or a portion of 
Manufacturer Payments as described in (2) above, the PBM will provide the Carrier with 
quarterly and annual Manufacturer Payment Reports identifying the following 
information.  This information shall be presented for both the total of all prescription 
drugs dispensed through the PBM, acting as a mail order pharmacy, and its retail network 
and in the aggregate for the 25 brand name drugs that represent the greatest cost to the 
Health Plan or such number of brand name drugs that together represent 75% of the total 
cost to the Health Plan, whichever is the greater number: 

(i) the dollar amount of Total Product Revenue for the reporting period, with  
respect to the PBM’s entire client base.  Total Product Revenue is the PBM’s 
net revenue which consists of sales of prescription drugs to clients, either  

  through retail networks or PBM-owned or controlled mail order pharmacies.   
Net revenue is recognized at the prescription price negotiated with clients and  

  associated administrative fees; 
(ii) the dollar amount of total drug expenditures for the Health Plan; 
(iii)the dollar amount of all Manufacturer Payments earned by the PBM for the  

  reporting period; 
(iv)the percentage of all Manufacturer Payments earned by the PBM for the  

reporting period that were Manufacturer Formulary Payments, which are  
payments the PBM receives from a manufacturer in return for formulary  
placement and/or access, or payments that are characterized as “formulary” or  
“base” rebates or payments pursuant to the PBM’s agreements with  

  pharmaceutical manufacturers; 
(v) the percentage of all Manufacturer Payments received by the PBM during the  

reporting period that were Manufacturer Additional Payments, which are all  
  Manufacturer Payments other than Manufacturer Formulary Payments. 
(4) The PBM agrees to provide the Carrier, at least annually, with all financial and 

utilization information requested by the Carrier relating to the provision of benefits to 
eligible enrollees through the PBM and all financial and utilization information relating 
to services provided to Carrier. 

(5) The Carrier shall provide any information it receives from the PBM, including a 
copy of its contract with the PBM to OPM.  A PBM providing information to a Carrier 
under this subsection may designate that information as confidential commercial 
information.  The Carrier, in its contract with the PBM shall effectuate the PBM’s 
consent to the disclosure of this information to OPM.  OPM shall treat such designated 
information as confidential. However, this information may be subject to FOIA 
disclosure under 5 C.F.R. § 294.112. 

(6) If the Health Plan’s PBM arrangement is with an Underwriter rather than with the 
Carrier, then all references to the Carrier appearing in this Section 1.28 shall be deemed 
to be references to the Underwriter. 

(7) The carrier will require that its PBM contractors: 
(i) 	Provide information to physicians, pharmacists, other health care 

professionals, consumers, and payers about the factors that affect formulary 
system decisions, including: cost containment measures; the procedures for 
obtaining non-formulary drugs; and the importance of formulary compliance 
to improving quality of care and restraining health care costs; 
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(ii) Provide consumer education that explains how formulary decisions are made 
and the roles and responsibilities of the consumer; and 

(iii) Disclose the existence of formularies and have copies of the formulary 
readily available and accessible. 

(b) Integrity Standard 
The Carrier will require that its PBM contractors agree to adopt and adhere to a code of 
ethics promulgated by a national professional association, such as the Code of Ethics of 
the American Pharmacists Association (dated October 27, 1994), for their employed 
pharmacists. 

(c) Performance Standards 
The Carrier will require that its PBM contractors develop and apply a quality assurance 
program specifying procedures for ensuring contract quality on the following standards at 
a minimum and submit reports to the Carrier on their performance.  PBMs must meet, at 
minimum, the member inquiry, telephone customer service, paper claims processing, and 
other applicable standards set for carriers at Section 1.9(g)(1), (2), (5), (7), and (8).  All 
other standards discussed below will have specific target goals the PBM is expected to 
achieve.  Carriers may permit PBMs to measure compliance using statistically valid 
samples for the PBMs book of business.  Agreed to standards shall be provided to OPM 
for its review and comment.  If OPM has concerns about a particular standard, the Carrier 
agrees to present OPM’s concerns to the PBM and either revise the standard as requested 
by OPM or revise the standard to the extent feasible and present to OPM information 
demonstrating the problems associated with making the requested revisions in full. 

(1) Retail Pharmacy Standards 

(i) 	 Point of Service (POS) system response time.  The PBM’s network 
electronic transaction system provides rapid response to network 
pharmacies. 

(ii) 	 POS system availability.  The PBM’s network electronic transaction 
system generally is available to, and accessible by, network pharmacies. 

(iii) 	 Licensing – The PBM verifies the appropriate licensing of its  

    network pharmacies. 


(2) Mail Service Pharmacy Standards 

(i) 	 Dispensing accuracy – The PBM dispenses its prescriptions to the correct 
patient and for the correct drug, drug strength and dosage in accordance 
with the physician’s prescription not less than 99.9% of the time. 

(ii) 	 Turnaround time – The PBM promptly dispenses and ships at least 98% 
on average of all prescriptions not requiring intervention or clarification 
within 3 business days or meets an equivalent measure approved by OPM. 

(4) Prior Approval – if applicable – The PBM promptly reviews and responds to 
requests for prior approval for specific drugs following receipt of all required 
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information. 

(5) Quality of Drug Therapy - The quality assurance program implemented by a 
carrier’s PBM contractor must include a process to measure the quality of its drug 
therapy provided to enrollees. Specific areas to be addressed include achievement 
of quality targets measured by both internal and external metrics; identification 
and appropriate use of best practices; and application of evidence-based medicine, 
as appropriate. 

(d) Alternative Drug Options 
The Carrier will require that its PBM contractors, at a minimum, utilize the following 
protocols for PBM initiated drug interchanges (any change from the original 
prescription) other than generic substitutions: 

(i) 	 The PBM must treat the prescribing physician, and not itself, as the 
ultimate decision-maker.  Furthermore, to the extent appropriate under the 
circumstances, the PBM must allow the patient input into that decision-
making process.  At a minimum, the PBM must provide the patient with a 
written notice in the package sent to the patient that the drug interchange 
has occurred with the approval of the Prescriber. 

(ii)	 The PBM will obtain authorization for a drug interchange only with the  
    express, verifiable authorization from the Prescriber as communicated  
    directly by the Prescriber, in writing or verbally, or by a licensed medical  
    professional or other physician’s office staff member as authorized by the  

Prescriber. 
(iii) 	The PBM must memorialize in appropriate detail all conversations with  

    patients and physicians in connection with drug interchanging requests,  
    including the identity of the contact person at the physician’s office and  

the basis for his or her authority. 
(iv)	 The PBM will only interchange a patient’s drug from a lower priced drug  

to a higher priced drug to patient or Plan when authorized by the Carrier or 
    the  Plan.  

(v) 	 The PBM will permit pharmacists to express their professional judgment 
to both the PBM and physicians on the impact of drug interchanges and to 
answer physicians’ questions about dosing.  PBMs will not require 
pharmacists to, and will not penalize pharmacists for refusing to, initiate 
calls to physicians for drug interchanges that in their professional 
judgment should not be made. 

(vi)	 The PBM will offer to disclose, and if requested, will disclose to  
    physicians, the Carrier, and patients (i) the reason(s) why it is suggesting a 

drug interchange and (ii) how the interchange will affect the PBM, the  
Plan, and the patients financially. 

(e) Patient Safety Standard - The carrier will require that its PBM contractors establish 
drug utilization management, formulary process and procedures that have distinct 
systems for identifying and rectifying consumer safety issues including: 
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(i)	 A system for identifying and communicating drug consumer safety issues 
at point-of-service; and 

(ii)	 A system of drug utilization management tools, such as prospective and 
concurrent drug utilization management that identifies situations which 
may compromise the safety of the consumer. 

(f) Safety and Accessibility for Consumers - The carrier will require that its PBM 
contractors meet the following standards related to pharmacy network management and 
consumer access to medications.

 (1) The carrier will require that its PBM contractor define the scope of its services 
with respect to: 

(i)	 The distribution channels offered (e.g. pharmacy network, mail order 
pharmacies, or specialty pharmacies); 

(ii)	 The types of pharmacy services offered within each distribution channel; 
and 

(iii)	 The geographic area served by each distribution channel. 

(2) The carrier will require that for each distribution channel provided by its PBM 
contractor, the PMB contractor: 

(i)	 Establishes criteria and measures actual performance in comparison to 
those criteria: and 

(ii)	 Makes improvements where necessary to maintain the pharmacy network 
and meet contractual requirements. 

(3) The carrier will require that its PBM contractor establish a quality and safety 
mechanism for each distribution channel in order to identify and address concerns related 
to: 

(i)	 Quality and safety of drug distribution; and 
(ii) 	 Quality of service 
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FAR Clauses 

1. Section 5.7 AUDIT AND RECORDS-NEGOTIATION (JUN 1999 MAR 2009) (FAR 
52.215-2). 

(a) As used in this clause, "records" includes books, documents, accounting 
procedures and practices, and other data, regardless of type and regardless of whether 
such items are in written form, in the form of computer data, or in any other form. 

(b) Examination of costs.  If this is a cost- reimbursement, incentive, time-and-
materials, labor-hour, or price redeterminable contract, or any combination of these, the 
Contractor shall maintain and the Contracting Officer, or an authorized representative of 
the Contracting Officer, shall have the right to examine and audit all records and other 
evidence sufficient to reflect properly all costs claimed to have been incurred or 
anticipated to be incurred directly or indirectly in performance of this contract.  This right 
of examination shall include inspection at all reasonable times of the Contractor's plants, 
or parts of them, engaged in performing the contract. 

(c) Cost or pricing data. If the Contractor has been required to submit cost or 
pricing data in connection with any pricing action relating to this contract, the 
Contracting Officer, or an authorized representative of the Contracting Officer, in order 
to evaluate the accuracy, completeness, and currency of the cost or pricing data, shall 
have the right to examine and audit all of the Contractor's records, including 
computations and projections, related to-- 

(1) The proposal for the contract, subcontract, or modification; 
(2) The discussions conducted on the proposal(s), including those related to 

negotiating; 
(3) Pricing of the contract, subcontract, or modification; or 
(4) Performance of the contract, subcontract or modification. 
(d) Comptroller General -- (1) The Comptroller General of the United States, or 

an authorized representative, shall have access to and the right to examine any of the 
Contractor's directly pertinent records involving transactions related to this contract or a 
subcontract hereunder and to interview any current employee regarding such transactions. 

(2) This paragraph may not be construed to require the Contractor or 
subcontractor to create or maintain any record that the Contractor or subcontractor does 
not maintain in the ordinary course of business or pursuant to a provision of law. 

(e) Reports. If the Contractor is required to furnish cost, funding, or performance 
reports, the Contracting Officer or an authorized representative of the Contracting Officer 
shall have the right to examine and audit the supporting records and materials, for the 
purpose of evaluating-- (1) The effectiveness of the Contractor's policies and procedures 
to produce data compatible with the objectives of these reports and (2) The data reported. 

(f) Availability. The Contractor shall make available at its office at all reasonable 
times the records, materials, and other evidence described in paragraphs (a), (b), (c), (d), 
and (e) of this clause, for examination, audit, or reproduction, until 3 years after final 
payment under this contract or for any shorter period specified in Subpart 4.7, Contractor 
Records Retention, of the Federal Acquisition Regulation (FAR), or for any longer period 
required by statute or by other clauses of this contract.  In addition--(1) If this contract is 
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completely or partially terminated, the Contractor shall make available the records 
relating to the work terminated until 3 years after any resulting final termination 
settlement; and (2)  The Contractor shall make available records relating to appeals under 
the Disputes clause or to litigation or the settlement of claims arising under or relating to 
this contract until such appeals, litigation, or claims are finally resolved. 

(g) The Contractor shall insert a clause containing all the terms of this clause, 
including this paragraph (g), in all subcontracts under this contract that exceed the 
simplified acquisition threshold and-- 

(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or 
price-redeterminable type or any combination of these; 

(2) For which cost or pricing data are required; or 
(3) That require the subcontractor to furnish reports as discussed in paragraph (e) 

of this clause.  The clause may be altered only as necessary to identify properly the 
contracting parties and the Contracting Officer under the Government prime contract. 

2. Section 5.64 CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT 
(DEC 2007) (FAR 52.203–13). 

(a) Definitions. As used in this clause--
Agent means any individual, including a director, an officer, an employee, or an 

independent Contractor, authorized to act on behalf of the organization. 
Full cooperation--(1) Means disclosure to the Government of the information 

sufficient for law enforcement to identify the nature and extent of the offense and the 
individuals responsible for the conduct. It includes providing timely and complete 
response to Government auditors' and investigators' request for documents and access to 
employees with information;

 (2) Does not foreclose any Contractor rights arising in law, the FAR, or the terms of 
the contract. It does not require--

(i) A Contractor to waive its attorney-client privilege or the protections afforded by the 
attorney work product doctrine; or 

(ii) Any officer, director, owner, or employee of the Contractor, including a sole 
proprietor, to waive his or her attorney client privilege or Fifth Amendment rights; and 

(3) Does not restrict a Contractor from-- 
(i) Conducting an internal investigation; or 
(ii) Defending a proceeding or dispute arising under the contract or related to a 

potential or disclosed violation. 
Principal means an officer, director, owner, partner, or a person having primary 

management or supervisory responsibilities within a business entity (e.g., general 
manager; plant manager; head of a subsidiary, division, or business segment; and similar  
positions). 

Subcontract means any contract entered into by a subcontractor to furnish supplies or 
services for performance of a prime contract or a subcontract. 

Subcontractor means any supplier, distributor, vendor, or firm that furnished supplies 
or services to or for a prime contractor or another subcontractor. 
    United States means the 50 States, the District of Columbia, and outlying areas. 

(b) Code of business ethics and conduct. (1) Within 30 days after contract award, 

FFS Changes 10 



 

  

unless the Contracting Officer establishes a longer time period, the Contractor shall— 
(i) Have a written code of business ethics and conduct; 
(ii) Make a copy of the code available to each employee engaged in performance of the 

contract. 
(2) The Contractor shall--
(i) Exercise due diligence to prevent and detect criminal conduct; and 
(ii) Otherwise promote an organizational culture that encourages ethical conduct and a 

commitment to compliance with the law. 
    (3)(i) The Contractor shall timely disclose, in writing, to the agency Office of the 
Inspector General (OIG), with a copy to the  
Contracting Officer, whenever, in connection with the award, performance, or closeout of 
this contract or any subcontract thereunder, the Contractor has credible evidence that a 
principal, employee, agent, or subcontractor of the Contractor has committed-- 

(A) A violation of Federal criminal law involving fraud, conflict of interest, bribery, or 
gratuity violations found in Title 18 of the United States Code; or 

(B) A violation of the civil False Claims Act (31 U.S.C. 3729- 
3733). 

(ii) The Government, to the extent permitted by law and regulation, will safeguard and 
treat information obtained pursuant to the Contractor's disclosure as confidential where 
the information has been marked ``confidential'' or ``proprietary'' by the company.  
To the extent permitted by law and regulation, such information will not be released by 
the Government to the public pursuant to a Freedom of Information Act request, 5 U.S.C. 
Section 552, without prior notification to the Contractor. The Government may transfer 
documents provided by the Contractor to any department or agency within the Executive 
Branch if the information relates to matters within the organization's jurisdiction. 

(iii) If the violation relates to an order against a Governmentwide acquisition contract, 
a multi-agency contract, a multiple-award schedule contract such as the Federal Supply 
Schedule, or any other procurement instrument intended for use by multiple agencies, the 
Contractor shall notify the OIG of the ordering agency and the IG of the agency 
responsible for the basic contract. 

(c) Business ethics awareness and compliance program and internal control system. 
This paragraph (c) does not apply if the Contractor has represented itself as a small 
business concern pursuant to the award of this contract or if this contract is for the 
acquisition of a commercial item as defined at FAR 2.101. The Contractor shall establish 
the following within 90 days after contract award, unless the Contracting Officer 
establishes a longer time period: 

(1) An ongoing business ethics awareness and compliance program. 
(i) This program shall include reasonable steps to communicate periodically and in a 

practical manner the Contractor's standards and procedures and other aspects of the 
Contractor's business ethics awareness and compliance program and internal control 
system, by conducting effective training programs and otherwise disseminating 
information appropriate to an individual's respective roles and responsibilities. 

(ii) The training conducted under this program shall be provided to the Contractor's 
principals and employees, and as appropriate, the Contractor's agents and subcontractors. 

(2) An internal control system. 
(i) The Contractor's internal control system shall-- 
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 (A) Establish standards and procedures to facilitate timely discovery of improper 
conduct in connection with Government contracts; and 

(B) Ensure corrective measures are promptly instituted and carried out. 
(ii) At a minimum, the Contractor's internal control system shall provide for the 

following: 
(A) Assignment of responsibility at a sufficiently high level and adequate resources to 

ensure effectiveness of the business ethics awareness and compliance program and 
internal control system. 

(B) Reasonable efforts not to include an individual as a principal, whom due diligence 
would have exposed as having engaged in conduct that is in conflict with the Contractor's 
code of business ethics and conduct. 

(C) Periodic reviews of company business practices, procedures, policies, and internal 
controls for compliance with the Contractor's code of business ethics and conduct and the 
special requirements of Government contracting, including-- 

(1) Monitoring and auditing to detect criminal conduct; 
(2) Periodic evaluation of the effectiveness of the business ethics awareness and 

compliance program and internal control system, especially if criminal conduct has been 
detected; and 

(3) Periodic assessment of the risk of criminal conduct, with appropriate steps to 
design, implement, or modify the business ethics awareness and compliance program and 
the internal control system as necessary to reduce the risk of criminal conduct identified 
through this process. 

(D) An internal reporting mechanism, such as a hotline, which allows for anonymity or 
confidentiality, by which employees may report suspected instances of improper conduct, 
and instructions that encourage employees to make such reports. 

(E) Disciplinary action for improper conduct or for failing to take reasonable steps to 
prevent or detect improper conduct. 

(F) Timely disclosure, in writing, to the agency OIG, with a copy to the Contracting 
Officer, whenever, in connection with the award, performance, or closeout of any 
Government contract performed by the Contractor or a subcontractor thereunder, the 
Contractor has credible evidence that a principal, employee, agent, or subcontractor of 
the Contractor has committed a violation of Federal criminal law involving fraud, conflict 
of interest, bribery, or gratuity violations found in Title 18 U.S.C. or a violation of the 
civil False Claims Act (31 U.S.C. 3729-3733). 

(1) If a violation relates to more than one Government contract, the Contractor may 
make the disclosure to the agency OIG and Contracting Officer responsible for the largest 
dollar value contract impacted by the violation. 

(2) If the violation relates to an order against a Governmentwide acquisition contract, a 
multi-agency contract, a multiple-award schedule contract such as the Federal Supply 
Schedule, or any other procurement instrument intended for use by multiple agencies, the 
contractor shall notify the OIG of the ordering agency and the IG of the agency 
responsible for the basic contract, and the respective agencies' contracting officers. 

(3) The disclosure requirement for an individual contract continues until at least 3 
years after final payment on the contract. 

(4) The Government will safeguard such disclosures in accordance with paragraph 
(b)(3)(ii) of this clause. 

FFS Changes 12 



 

 

 
 

 

 

  

 (G) Full cooperation with any Government agencies responsible for audits, 
investigations, or corrective actions.

 (d) Subcontracts. (1) The Contractor shall include the substance of this clause, 
including this paragraph (d), in subcontracts that have a value in excess of $5,000,000 
and a performance period of more than 120 days. 

(2) In altering this clause to identify the appropriate parties, all disclosures of violation 
of the civil False Claims Act or of Federal criminal law shall be directed to the agency 
Office of the Inspector General, with a copy to the Contracting Officer. 

3. Section 5.65 EMPLOYMENT ELIGIBILITY VERIFICATION (JAN 2009) (FAR 
52.222-54).

 (a) Definitions. As used in this clause--Commercially available off-the-shelf (COTS) 
item-- 

(1) Means any item of supply that is-- 
(i) A commercial item (as defined in paragraph (1) of the definition at 2.101); 
(ii) Sold in substantial quantities in the commercial marketplace; and 
(iii) Offered to the Government, without modification, in the same form in which it is 

sold in the commercial marketplace; and 
(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 

(46 U.S.C. App. 1702), such as agricultural products and petroleum products. Per 46 CFR 
525.1(c)(2), ``bulk cargo'' means cargo that is loaded and carried in bulk onboard ship 
without mark or count, in a loose unpackaged form, having homogenous characteristics. 
Bulk cargo loaded into intermodal equipment, except LASH or Seabee barges, is subject 
to mark and count and, therefore, ceases to be bulk cargo. 
    Employee assigned to the contract means an employee who was hired after November 
6, 1986, who is directly performing work, in the United States, under a contract that is 
required to include the clause prescribed at 22.1803. An employee is not considered to be 
directly performing work under a contract if the employee-- 

(1) Normally performs support work, such as indirect or overhead functions; and 
(2) Does not perform any substantial duties applicable to the contract.

    Subcontract means any contract, as defined in 2.101, entered into by a subcontractor to 
furnish supplies or services for performance of a prime contract or a subcontract. It 
includes but is not limited to purchase orders, and changes and modifications to purchase 
orders. 
    Subcontractor means any supplier, distributor, vendor, or firm that furnishes supplies 
or services to or for a prime Contractor or another subcontractor. 
    United States, as defined in 8 U.S.C. 1101(a)(38), means the 50 States, the District of 
Columbia, Puerto Rico, Guam, and the U.S. Virgin Islands. 

(b) Enrollment and verification requirements. (1) If the Contractor is not enrolled as a 
Federal Contractor in E-Verify at time of contract award, the Contractor shall-- 

(i) Enroll. Enroll as a Federal Contractor in the E-Verify program within 30 calendar 
days of contract award; 

(ii) Verify all new employees. Within 90 calendar days of enrollment in the E-Verify 
program, begin to use E-Verify to initiate verification of employment eligibility of all 
new hires of the Contractor, who are working in the United States, whether or not 
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assigned to the contract, within 3 business days after the date of hire (but see paragraph 
(b)(3) of this section); and 

(iii) Verify employees assigned to the contract. For each employee assigned to the 
contract, initiate verification within 90 calendar days after date of enrollment or within 30 
calendar days of the employee's assignment to the contract, whichever date is later (but 
see paragraph (b)(4) of this section). 

(2) If the Contractor is enrolled as a Federal Contractor in E-Verify at time of contract 
award, the Contractor shall use E-Verify to initiate verification of employment eligibility 
of--

(i) All new employees. (A) Enrolled 90 calendar days or more.  
The Contractor shall initiate verification of all new hires of the Contractor, who are 
working in the United States, whether or not assigned to the contract, within 3 business 
days after the date of hire (but see paragraph (b)(3) of this section); or 

(B) Enrolled less than 90 calendar days. Within 90 calendar days after enrollment as a 
Federal Contractor in E-Verify, the Contractor shall initiate verification of all new hires 
of the Contractor, who are working in the United States, whether or not assigned to the 
contract, within 3 business days after the date of hire (but see paragraph (b)(3) of this 
section); or 

(ii) Employees assigned to the contract. For each employee assigned to the contract, 
the Contractor shall initiate verification within 90 calendar days after date of contract 
award or within 30 days after assignment to the contract, whichever date is later (but see 
paragraph (b)(4) of this section). 

(3) If the Contractor is an institution of higher education (as defined at 20 U.S.C. 
1001(a)); a State or local government or the government of a Federally recognized Indian 
tribe; or a surety performing under a takeover agreement entered into with a Federal 
agency pursuant to a performance bond, the Contractor may choose to verify only 
employees assigned to the contract, whether existing employees or new hires. The 
Contractor shall follow the applicable verification requirements at (b)(1) or (b)(2), 
respectively, except that any requirement for verification of new employees applies only 
to new employees assigned to the contract. 

(4) Option to verify employment eligibility of all employees.  
The Contractor may elect to verify all existing employees hired after November 6, 1986, 
rather than just those employees assigned to the contract. The Contractor shall initiate 
verification for each existing employee working in the United States who was hired after  
November 6, 1986, within 180 calendar days of-- 

(i) Enrollment in the E-Verify program; or 
(ii) Notification to E-Verify Operations of the Contractor's decision to exercise this 

option, using the contact information provided in the E-Verify program Memorandum of 
Understanding (MOU). 

(5) The Contractor shall comply, for the period of performance of this contract, with 
the requirements of the E-Verify program MOU. 

(i) The Department of Homeland Security (DHS) or the Social Security Administration 
(SSA) may terminate the Contractor's MOU and deny access to the E-Verify system in 
accordance with the terms of the MOU. In such case, the Contractor will be referred to a 
suspension or debarment official. 
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 (ii) During the period between termination of the MOU and a decision by the 
suspension or debarment official whether to suspend or debar, the Contractor is excused 
from its obligations under paragraph (b) of this clause. If the suspension or debarment 
official determines not to suspend or debar the Contractor, then the Contractor must 
reenroll in E-Verify. 

(c) Web site. Information on registration for and use of the E-Verify program can be 
obtained via the Internet at the Department of Homeland Security Web site: 
http://www.dhs.gov/E-Verify. 

(d) Individuals previously verified. The Contractor is not required by this clause to 
perform additional employment verification using E-Verify for any employee-- 

(1) Whose employment eligibility was previously verified by the Contractor through 
the E-Verify program; 

(2) Who has been granted and holds an active U.S. Government security clearance for 
access to confidential, secret, or top secret information in accordance with the National 
Industrial Security Program Operating Manual; or 

(3) Who has undergone a completed background investigation and been issued 
credentials pursuant to Homeland Security Presidential Directive (HSPD)-12, Policy for a 
Common Identification Standard for Federal Employees and Contractors. 

(e) Subcontracts. The Contractor shall include the requirements of this clause, 
including this paragraph (e) (appropriately modified for identification of the parties), in 
each subcontract that-- 

(1) Is for--(i) Commercial or noncommercial services (except for commercial services 
that are part of the purchase of a COTS item (or an item that would be a COTS item, but 
for minor modifications), performed by the COTS provider, and are normally provided 
for that COTS item); or 

(ii) Construction; 
(2) Has a value of more than $3,000; and 
(3) Includes work performed in the United States. 
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