Attachment A
Proposed Changes to
Standard 2012 Experience-Rated HMO Health Benefits Contract

NOTE: New and revised language is underlined and language to be deleted is struek
aut,

1. Section 1.9 Plan Performance-Experience-Rated HMO Contracts{JAN-2011} (JAN
2012). We updated (3) to be consistent with new Fraud and Abuse reports.

(a) Detection of Fraud and Abuse. The Carrier shall conduct a program to assess
its vulnerability to fraud and abuse and shall operate a system designed to detect and
eliminate fraud and abuse internally by Carrier employees and subcontractors, by
providers providing goods or services to FEHB Members, and by individual FEHB
Members. The program must specify provisions in place for cost avoidance not just
fraud detection, along with criteria for follow-up actions. The Carrier must submit to
OPM an annual analysis of the costs and benefits of its fraud and abuse program. The
Carrier must submit annual reports to OPM by March 31 addressing the following:

1) Cases opened;

2) Dollars identified as lost and recovered on active cases

3) Actual and-projected savings and prevented 10ss on active cases;

4) Active cases referred to law enforcement (other than the OPM-OIG)

5) Active cases referred to OPM - OIG;

6) Active cases resolved administratively;

7) Percentage of active cases where the FEHB Program is the only or primary line of

business affected

8) Number of FEHB providers who are on prepayment review; and

9) Number of arrests and criminal convictions resulting from active cases
The report will also include the industry standards checklist.

2. Section 1.32 Carrier Personnel Access Determination Requirements JAN-2011) (JAN
2012). We corrected a typographical error in (b).

(@) Carrier personnel who receive a user identification and password to access
OPM’s LOC System shall comply with the U.S. Office of Management and Budget
(OMB) Memorandum M-05-24, referenced in paragraph (a) of FAR 52.204-9, Personal
Identity Verification of Contractor Personnel, which is available on-line at
http://www.whitehouse.gov/omb/memoranda/fy2005/m05-24.pdf.

(b) ) Homeland Security Presidential Directive (HSPD) 12 requires the Government
to institute standards for secure and reliable identification of employees and contractors
accessing Federal facilities. OPM has determined that a National Agency Check with
Written Inquiries (NACI) is required for Carrier employees with access to OPM’s LOC
System. The Carrier must obtain these access determinations for its employees with
access to OPM’s LOC System using the e-QIP system. The NACI will be requested on a
Standard Form (SF) 85, “Questionnaire for Non-Sensitive Positions.” OPM will not
allow Carrier employees who have not completed the NAIS NACI process in any of its
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facilities, pursuant to applicable security policies.

(c) Carriers must meet facility and access clearance requirements.

(d) Carriers are responsible for the security, integrity and appropriate authorized use
of their systems interfacing with OPM’s LOC System. OPM, through its Contracting
Officer, may require the use or modification of security and/or secure communications
technologies related to Government systems access and use.

(e) OPM, at its discretion, may suspend or terminate the Carrier’s access to and/or
use of OPM’s LOC System when a security or other electronic access, use or misuse
issue gives cause for such action. The suspension or termination may last until such time
as the Government determines that the situation has been corrected or no longer exists.

3. Section 1.36 Contractor’s Key Personnel (JAN 2012). We are adding this clause to
indicate the carrier’s responsibilities when removing or replacing personnel and to
indicate the OPM’s Contracting Officer’s role in the event of unsatisfactory carrier
personnel.

(a) For the purposes of this section, “key personnel” are any and all individuals
who contribute to the development or execution of this project in a substantive,
measurable way, whether or not they receive salaries or compensation.

(b) The Contractor shall not unilaterally remove or replace any key personnel
without notifying the Contracting Officer. Prior to substituting key personnel, the
Contractor shall notify the Contracting Officer of a proposed substitution of key
personnel. This notification must be no later than five (5) calendar days in advance of any
proposed substitution and must include justification (including resume(s) of proposed
substitution(s)) in sufficient detail to permit evaluation of the impact on contract
performance.

(c) Substitute personnel gualifications must be equal to, or greater than, those of
the personnel being substituted. If the Contracting Officer determines that the proposed
substitute personnel are unacceptable, or that the reduction of effort would be so
substantial as to impair the successful performance of the work under the contract, the
Contractor may be subject to default action. If deemed necessary by the Government,
substitute personnel must be given a one-(1) day orientation by Contractor personnel at
no additional cost to the Government and with no change in the delivery schedule.

(d) In the event that the performance of assigned Contractor personnel or any
substitute(s) is determined by the Government to be unsatisfactory at any time during the
life of the Contract, the Government reserves the right to request and receive satisfactory
personnel replacement within five (5) calendar days of receipt by the Contractor of
written notification.

Notification will include the reason for requesting replacement personnel.

(e) The Contractor-supplied personnel are employees of the Contractor and under
the administrative control and supervision of the Contractor. The Contractor, through its
personnel, shall perform the tasks prescribed herein. The Contractor must select,
supervise, and exercise control and direction over its employees and subcontractors under
this Contract. The Government shall not exercise any supervision or control over the
Contractor in its performance of contractual services under this contract. The Contractor
is accountable to the Government for the action of its personnel.
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(f) The Contractor is herewith notified that the Contractor’s employee recruiting
and employee retention practices shall be monitored by OPM on a reqular basis.

4. Section 3.16 Reportable Findings (JAN 2012). We are adding this section to indicate
that findings identified during OPM/OIG audits are reportable unless the carrier can
support that it identified and corrected the issue prior to audit notification.

Audit findings in the scope of an OIG audit are reportable as questioned charges unless
the Carrier provides documentation supporting that the findings were identified and
corrected (i.e., overcharges returned to the FEHBP) prior to audit notification.

5. Section 3.17 Prior Period Adjustments (JAN 2012). We are adding this section to
indicate that Carriers must justify the basis and reasoning for submitting prior period
adjustments and that increased cost allocations will not be allowable charges to the FEHB
Program.

The Carrier must justify the basis and reason for submitting a prior period adjustment.
Additionally, if the Carrier reruns previously approved and/or reimbursed administrative
expenses through a modified cost allocation system, increased costs will not be allowable
charges to the FEHBP.
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FAR Clauses

1. Section 5.5 Anti-Kickback Procedures JUL1995) (OCT 2010) (FAR 52.203-7).

(a) Definitions.

"Kickback," as used in this clause, means any money, fee, commission, credit, gift,
gratuity, thing of value, or compensation of any kind which is provided, directly or
indirectly, to any prime Contractor, prime Contractor employee, subcontractor, or
subcontractor employee for the purpose of improperly obtaining or rewarding favorable
treatment in connection with a prime contract or in connection with a subcontract relating
to a prime contract.

"Person," as used in this clause, means a corporation, partnership, business association
of any kind, trust, joint-stock company, or individual.

"Prime contract,” as used in this clause, means a contract or contractual action entered
into by the United States for the purpose of obtaining supplies, materials, equipment, or
services of any kind.

"Prime Contractor," as used in this clause, means a person who has entered into a prime
contract with the United States.

"Prime Contractor employee," as used in this clause, means any officer, partner,
employee, or agent of a prime Contractor.

"Subcontract,” as used in this clause, means a contract or contractual action entered into
by a prime Contractor or subcontractor for the purpose of obtaining supplies, materials,
equipment, or services of any kind under a prime contract.

"Subcontractor," as used in this clause, (1) means any person, other than the prime
Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or
services of any kind under a prime contract or a subcontract entered into in connection
with such prime contract, and (2) includes any person who offers to furnish or furnishes
general supplies to the prime Contractor or a higher tier subcontractor.

"Subcontractor employee,” as used in this clause, means any officer, partner, employee,
or agent of a subcontractor.

(b) The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) (the Act), prohibits any person
from --

(1) Providing or attempting to provide or offering to provide any kickback;

(2) Soliciting, accepting, or attempting to accept any kickback; or

(3) Including, directly or indirectly, the amount of any kickback in the contract price
charged by a prime Contractor to the United States or in the contract price charged by a
subcontractor to a prime Contractor or higher tier subcontractor.

(c)(1) The Contractor shall have in place and follow reasonable procedures designed to
prevent and detect possible violations described in paragraph (b) of this clause in its own
operations and direct business relationships.

(2) When the Contractor has reasonable grounds to believe that a violation described in
paragraph (b) of this clause may have occurred, the Contractor shall promptly report in
writing the possible violation. Such reports shall be made to the inspector general of the
contracting agency, the head of the contracting agency if the agency does not have an
inspector general, or the Department of Justice.

(3) The Contractor shall cooperate fully with any Federal agency investigating a
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possible violation described in paragraph (b) of this clause.

(4) The Contracting Officer may (i) offset the amount of the kickback against any
monies owed by the United States under the prime contract and/or (ii) direct that the
Prime Contractor withhold, from sums owed a subcontractor under the prime contract,
the amount of any kickback. The Contracting Officer may order the monies withheld
under subdivision (c)(4)(ii) of this clause be paid over to the Government unless the
Government has already offset those monies under subdivision (c)(4)(i) of this clause. In
either case, the Prime Contractor shall notify the Contracting Officer when the monies are
withheld.

(5) The Contractor agrees to incorporate the substance of this clause, including this
subparagraph (c)(5) but excepting subparagraph (c)(1), in all subcontracts under this
contract which exceed $166,666 $150,000.

2. Section 5.7 Audit and Records-Negotiation {MAR2009} (OCT 2010) (FAR 52.215-
2).

(a) As used in this clause, "records” includes books, documents, accounting
procedures and practices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of computer data, or in any other form.

(b) Examination of costs. If this is a cost- reimbursement, incentive, time-and-
materials, labor-hour, or price redeterminable contract, or any combination of these, the
Contractor shall maintain and the Contracting Officer, or an authorized representative of
the Contracting Officer, shall have the right to examine and audit all records and other
evidence sufficient to reflect properly all costs claimed to have been incurred or
anticipated to be incurred directly or indirectly in performance of this contract. This right
of examination shall include inspection at all reasonable times of the Contractor's plants,
or parts of them, engaged in performing the contract.

(c) Certified cost or pricing data. If the Contractor has been required to submit
certified cost or pricing data in connection with any pricing action relating to this
contract, the Contracting Officer, or an authorized representative of the Contracting
Officer, in order to evaluate the accuracy, completeness, and currency of the certified cost
or pricing data, shall have the right to examine and audit all of the Contractor’s records,
including computations and projections, related to—

(1) The proposal for the contract, subcontract, or modification;

(2) The discussions conducted on the proposal(s), including those related to
negotiating;

(3) Pricing of the contract, subcontract, or modification; or

(4) Performance of the contract, subcontract or modification.

(d) Comptroller General -- (1) The Comptroller General of the United States, or
an authorized representative, shall have access to and the right to examine any of the
Contractor's directly pertinent records involving transactions related to this contract or a
subcontract hereunder and to interview any current employee regarding such transactions.

(2) This paragraph may not be construed to require the Contractor or
subcontractor to create or maintain any record that the Contractor or subcontractor does
not maintain in the ordinary course of business or pursuant to a provision of law.

(e) Reports. If the Contractor is required to furnish cost, funding, or performance
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reports, the Contracting Officer or an authorized representative of the Contracting Officer
shall have the right to examine and audit the supporting records and materials, for the
purpose of evaluating-- (1) The effectiveness of the Contractor's policies and procedures
to produce data compatible with the objectives of these reports and (2) The data reported.

(F) Availability. The Contractor shall make available at its office at all reasonable
times the records, materials, and other evidence described in paragraphs (a), (b), (c), (d),
and (e) of this clause, for examination, audit, or reproduction, until 3 years after final
payment under this contract or for any shorter period specified in Subpart 4.7, Contractor
Records Retention, of the Federal Acquisition Regulation (FAR), or for any longer period
required by statute or by other clauses of this contract. In addition--(1) If this contract is
completely or partially terminated, the Contractor shall make available the records
relating to the work terminated until 3 years after any resulting final termination
settlement; and (2) The Contractor shall make available records relating to appeals under
the Disputes clause or to litigation or the settlement of claims arising under or relating to
this contract until such appeals, litigation, or claims are finally resolved.

(9) The Contractor shall insert a clause containing all the terms of this clause,
including this paragraph (g), in all subcontracts under this contract that exceed the
simplified acquisition threshold and--

(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or
price-redeterminable type or any combination of these;

(2) For which certified cost or pricing data are required; or

(3) That require the subcontractor to furnish reports as discussed in paragraph (e)
of this clause. The clause may be altered only as necessary to identify properly the
contracting parties and the Contracting Officer under the Government prime contract.

3. Section 5.8 Price Reduction for Defective Certified Cost or Pricing Data (OCT 1997
2010) (FAR 52.215-10).

(a) If any price, including profit or fee, negotiated in connection with this
contract, or any cost reimbursable under this contract, was increased by any significant
amount because (1) the Contractor or a subcontractor furnished certified cost or pricing
data that were not complete, accurate, and current as certified in its Certificate of Current
Cost or Pricing Data, (2) a subcontractor or prospective subcontractor furnished the
Contractor certified cost or pricing data that were not complete, accurate, and current as
certified in the Contractor's Certificate of Current Cost or Pricing Data, or (3) any of
these parties furnished data of any description that were not accurate, the price or cost
shall be reduced accordingly and the contract shall be modified to reflect the reduction.

(b) Any reduction in the contract price under paragraph (a) of this clause due to
defective data from a prospective subcontractor that was not subsequently awarded the
subcontract shall be limited to the amount, plus applicable overhead and profit markup,
by which (1) the actual subcontract or (2) the actual cost to the Contractor, if there was no
subcontract, was less than the prospective subcontract cost estimate submitted by the
Contractor; provided, that the actual subcontract price was not itself affected by defective
certified cost or pricing data.

(c)(2) If the Contracting Officer determines under paragraph (a) of this clause that
a price or cost reduction should be made, the Contractor agrees not to raise the following
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matters as a defense:

(i) The Contractor or subcontractor was a sole source supplier or otherwise was in
a superior bargaining position and thus the price of the contract would not have been
modified even if accurate, complete, and current certified cost of pricing data had been
submitted;

(ii) The Contracting Officer should have known that the certified cost or pricing
data in issue were defective even though the Contractor or subcontractor took no
affirmative action to bring the character of the data to the attention of the Contracting
Officer;

(iii) The contract was based on an agreement about the total cost of the contract
and there was no agreement about the cost of each item procured under the contract; or

(iv) The Contractor or subcontractor did not submit a Certificate of Current Cost
or Pricing Data.

(2)(i) Except as prohibited by subdivision (c)(2)(ii) of this clause, an offset in an
amount determined appropriate by the Contracting Officer based upon the facts shall be
allowed against the amount of a contract price reduction if--

(A) The Contractor certifies to the Contracting Officer that, to the best of the
Contractor's knowledge and belief, the Contractor is entitled to the offset in the amount
requested; and

(B) The Contractor proves that the certified cost or pricing data were available
before the “as of” date specified on its Certificate of Current Cost or Pricing Data, and
that the data were not submitted before such date.

(if) An offset shall not be allowed if--

(A) The understated data were known by the Contractor to be understated before
the “as of” date specified on its Certificate of Current Cost or Pricing Data; or

(B) The Government proves that the facts demonstrate that the contract price
would not have increased in the amount to be offset even if the available data had been
submitted before the “as of”” date specified on its Certificate of Current Cost or Pricing
Data.

(d) If any reduction in the contract price under this clause reduces the price of
items for which payment was made prior to the date of the modification reflecting the
price reduction, the Contractor shall be liable to and shall pay the United States at the
time such overpayment is repaid--

(1) Simple interest on the amount of such overpayment to be computed from the
date(s) of overpayment to the Contractor to the date the Government is repaid by the
Contractor at the applicable underpayment rate effective for each quarter prescribed by
the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and

(2) A penalty equal to the amount of the overpayment, if the Contractor or
subcontractor knowingly submitted certified cost or pricing data which were incomplete,
inaccurate, or noncurrent.

4. Section 5.10 Subcontractor Certified Cost or Pricing Data {O0SF21997) (OCT 2010)
(FAR 52.215-12).

(a) Before awarding any subcontract expected to exceed the threshold for
submission of certified cost or pricing data at FAR 15.403—4, on the date of agreement on
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price or the date of award, whichever is later; or before pricing any subcontract
modification involving a pricing adjustment expected to exceed the threshold for
submission of certified cost or pricing data at FAR 15.403—4, the Contractor shall require
the subcontractor to submit certified cost or pricing data (actually or by specific
identification in writing), in accordance with FAR 15.408, Table 15-2 (to include any
information reasonably required to explain the subcontractor’s estimating process such as
the judgmental factors applied and the mathematical or other methods used in the
estimate, including those used in projecting from known data, and the nature and amount
of any contingencies included in the price), unless an exception under FAR 15.403-1
applies.

(b) The Contractor shall require the subcontractor to certify in substantially the
form prescribed in FAR 15.406-2 that, to the best of its knowledge and belief, the data
submitted under paragraph (a) of this clause were accurate, complete, and current as of
the date of agreement on the negotiated price of the subcontract or subcontract
modification.

(c) In each subcontract that exceeds the threshold for submission of certified cost
or pricing data at FAR 15.403-4, when entered into, the Contractor shall insert either --

(1) The substance of this clause, including this paragraph (c), if paragraph (a) of
this clause requires submission of certified cost or pricing data for the subcontract; or

(2) The substance of the clause at FAR 52.215-13, Subcontractor Certified Cost or
Pricing Data - Modifications.

5. Section 5.14 Utilization of Small Business Concerns * {MAY-2004) (DEC 2010) (FAR
52.219-8).

(a) It is the policy of the United States that small business concerns, veteran-
owned small business concerns, service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged business concerns, and women-
owned small business concerns shall have the maximum practicable opportunity to
participate in performing contracts let by any Federal agency, including contracts and
subcontracts for subsystems, assemblies, components, and related services for major
systems. It is further the policy of the United States that its prime contractors establish
procedures to ensure the timely payment of amounts due pursuant to the terms of their
subcontracts with small business concerns, veteran-owned small business concerns,
service-disabled veteran-owned small business concerns, HUBZone small business con-
cerns, small disadvantaged business concerns, and women-owned small business
concerns.

(b) The Contractor hereby agrees to carry out this policy in the awarding of
subcontracts to the fullest extent consistent with efficient contract performance. The
Contractor further agrees to cooperate in any studies or surveys as may be conducted by
the United States Small Business Administration or the awarding agency of the United
States as may be necessary to determine the extent of the Contractor's compliance with
this clause.

(c) Definitions. As used in this contract-- "HUBZone small business concern™ means a

! Section 5.14 only applies to six plans participating in the small business pilot (none are experience-rated
HMOs).
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small business concern that appears on the List of Qualified HUBZone Small Business
Concerns maintained by the Small Business Administration. "Service-disabled veteran-
owned small business concern"--

(1) Means a small business concern--

(1) Not less than 51 percent of which is owned by one or more service-disabled
veterans or, in the case of any publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled veterans; and

(if) The management and daily business operations of which are controlled by one
or more service-disabled veterans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with
a disability that is service-connected, as defined in 38 U.S.C. 101(16).

"Small business concern™ means a small business as defined pursuant to Section 3
of the Small Business Act and relevant regulations promulgated pursuant thereto.

"Small disadvantaged business concern" means a small business concern that
represents, as part of its offer that--

5 (1)) It has received certification as a small disadvantaged business concern
consistent with 13 CFR part 124, Subpart B;

2} (1)(ii) No material change in disadvantaged ownership and control has
occurred since its certification;

£3} (1)(iii) Where the concern is owned by one or more individuals, the net worth
of each individual upon whom the certification is based does not exceed $750,000 after
taking into account the applicable exclusions set forth at 13 CFR 124.104(c)(2); and

(1)(iv) ltis identified, on the date of its representation, as a certified small

disadvantaged business in the CCR Dynamic Small Business Search database maintained
by the Small Business Administration, or

(2) It represents in writing that it qualifies as a small disadvantaged business
(SDB) for any Federal subcontracting program, and believes in good faith that it is owned
and controlled by one or more socially and economically disadvantaged individuals and
meets the SDB eligibility criteria of 13 CFR 124.1002.

"Veteran-owned small business concern" means a small business concern--

(1) Not less than 51 percent of which is owned by one or more veterans (as
defined at 38 U.S.C. 101(2)) or, in the case of any publicly owned business, not less than
51 percent of the stock of which is owned by one or more veterans; and

(2) The management and daily business operations of which are controlled by one
or more veterans.

"Women-owned small business concern™ means a small business concern--

(1) That is at least 51 percent owned by one or more women, or, in the case of any
publicly owned business, at least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations are controlled by one or
more women.

(d) Contractors acting in good faith may rely on written representations by their

9 ER HMO Changes



subcontractors regarding their status as a small business concern, a veteran-owned small
business concern, a service-disabled veteran-owned small business concern, a HUBZone
small business concern, a small disadvantaged business concern, or a women-owned
small business concern.

6. Section 5.22 Equal Opportunity for Special Bisabled-\eterans—\eterans-of the
Vietham Era—and Other Eligible-Veterans (SEP 2010) (FAR 52.222-35).
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(a) Definitions. As used in this clause—

All employment openings means all positions except executive and senior management,
those positions that will be filled from within the Contractor’s organization, and positions
lasting 3 days or less. This term includes full-time employment, temporary employment
of more than 3 days duration, and part-time employment.

Armed Forces service medal veteran means any veteran who, while serving on active
duty in the U.S. military, ground, naval, or air service, participated in a United States
military operation for which an Armed Forces service medal was awarded pursuant to
Executive Order 12985 (61 FR 1209).

Disabled veteran means—

(1) A veteran of the U.S. military, ground, naval, or air service, who is entitled to
compensation (or who but for the receipt of military retired pay would be entitled to
compensation) under laws administered by the Secretary of Veterans Affairs; or

(2) A person who was discharged or released from active duty because of a service-
connected disability.

Executive and senior management means—

(1) Any employee—

(i) Compensated on a salary basis at a rate of not less than $455 per week (or $380 per
week, if employed in American Samoa by employers other than the Federal
Government), exclusive of board, lodging or other facilities;

(i) Whose primary duty consists of the management of the enterprise in which the
individual is employed or of a customarily recognized department or subdivision thereof;

(ii1) Who customarily and reqularly directs the work of two or more other employees;
and

(iv) Who has the authority to hire or fire other employees or whose suggestions and
recommendations as to the hiring or firing and as to the advancement and promotion or
any other change of status of other employees will be given particular weight; or

(2) Any employee who owns at least a bona fide 20-percent equity interest in the
enterprise in which the employee is employed, regardless of whether the business is a
corporate or other type of organization, and who is actively engaged in its management.

Other protected veteran means a veteran who served on active duty in the U.S.
military, ground, naval, or air service, during a war or in a campaign or expedition for
which a campaign badge has been authorized under the laws administered by the
Department of Defense.

Positions that will be filled from within the Contractor’s organization means
employment openings for which the Contractor will give no consideration to persons
outside the Contractor’s organization (including any affiliates, subsidiaries, and parent
companies) and includes any openings the Contractor proposes to fill from reqularly
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established ‘‘recall’’ lists. The exception does not apply to a particular opening once an
employer decides to consider applicants outside of its organization.

Qualified disabled veteran means a disabled veteran who has the ability to perform the
essential functions of the employment positions with or without reasonable
accommodation.

Recently separated veteran means any veteran during the three-year period beginning
on the date of such veteran’s discharge or release from active duty in the U.S. military,
ground, naval or air service.

(b) General.

(1) The Contractor shall not discriminate against any employee or applicant for
employment because the individual is a disabled veteran, recently separated veteran,
other protected veterans, or Armed Forces service medal veteran, regarding any position
for which the employee or applicant for employment is qualified. The Contractor shall
take affirmative action to employ, advance in employment, and otherwise treat qualified
individuals, including qualified disabled veterans, without discrimination based upon
their status as a disabled veteran, recently separated veteran, Armed Forces service medal
veteran, and other protected veteran in all employment practices including the following:

(i) Recruitment, advertising, and job application procedures.

(i) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff,
termination, right of return from layoff and rehiring.

(iii) Rate of pay or any other form of compensation and changes in compensation.

(iv) Job assignments, job classifications, organizational structures, position
descriptions, lines of progression, and seniority lists.

(v) Leaves of absence, sick leave, or any other leave.

(vi) Fringe benefits available by virtue of employment, whether or not administered by
the Contractor.

(vii) Selection and financial support for training, including apprenticeship, and on the
job training under 38 U.S.C. 3687, professional meetings, conferences, and other related
activities, and selection for leaves of absence to pursue training.

(viii) Activities sponsored by the Contractor including social or recreational programs.

(ix) Any other term, condition, or privilege of employment.

(2) The Contractor shall comply with the rules, requlations, and relevant orders of the
Secretary of Labor issued under the Vietnam Era Veterans’ Readjustment Assistance Act
of 1972 (the Act), as amended (38 U.S.C. 4211 and 4212).

(3) The Department of Labor’s regulations require contractors with 50 or more
employees and a contract of $100,000 or more to have an affirmative action program for
veterans. See 41 CFR part 60-300, subpart C.

(c) Listing openings.

(1) The Contractor shall immediately list all employment openings that exist at the
time of the execution of this contract and those which occur during the performance of
this contract, including those not generated by this contract, and including those
occurring at an establishment of the Contractor other than the one where the contract is
being performed, but excluding those of independently operated corporate affiliates, at an
appropriate employment service delivery system where the opening occurs. Listing
employment openings with the State workforce agency job bank or with the local
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employment service delivery system where the opening occurs shall satisfy the
requirement to list jobs with the appropriate employment service delivery system.

(2) The Contractor shall make the listing of employment openings with the appropriate

employment service delivery system at least concurrently with using any other
recruitment source or effort and shall involve the normal obligations of placing a bona
fide job order, including accepting referrals of veterans and nonveterans. This listing of
employment openings does not require hiring any particular job applicant or hiring from
any particular group of job applicants and is not intended to relieve the Contractor from
any requirements of Executive orders or regulations concerning nondiscrimination in
employment.

(3) Whenever the Contractor becomes contractually bound to the listing terms of this
clause, it shall advise the State workforce agency in each State where it has
establishments of the name and location of each hiring location in the State. As long as
the Contractor is contractually bound to these terms and has so advised the State agency,
it need not advise the State agency of subseguent contracts. The Contractor may advise
the State agency when it is no longer bound by this contract clause.

(d) Applicability. This clause does not apply to the listing of employment openings that
occur and are filled outside the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake
Island.

(e) Postings. (1) The Contractor shall post employment notices in conspicuous places
that are available to employees and applicants for employment.

(2) The employment notices shall—

(i) State the rights of applicants and employees as well as the Contractor’s obligation
under the law to take affirmative action to employ and advance in employment qualified
employees and applicants who are disabled veterans, recently separated veterans, Armed
Forces service medal veterans, and other protected veterans; and

(ii) Be in a form prescribed by the Director, Office of Federal Contract Compliance
Programs, and provided by or through the Contracting Officer.

(3) The Contractor shall ensure that applicants or employees who are disabled veterans
are informed of the contents of the notice (e.g., the Contractor may have the notice read
to a visually disabled veteran, or may lower the posted notice so that it can be read by a
person in a wheelchair).

(4) The Contractor shall notify each labor union or representative of workers with
which it has a collective bargaining agreement, or other contract understanding, that the
Contractor is bound by the terms of the Act and is committed to take affirmative action to
employ, and advance in employment, qualified disabled veterans, recently separated
veterans, other protected veterans, and Armed Forces service medal veterans.

(f) Noncompliance. If the Contractor does not comply with the requirements of this
clause, the Government may take appropriate actions under the rules, regulations, and
relevant orders of the Secretary of Labor. This includes implementing any sanctions
imposed on a contractor by the Department of Labor for violations of this clause
(52.222-35, Equal Opportunity for Veterans). These sanctions (see 41 CFR 60-300.66)
may include—

(1) Withholding progress payments;

(2) Termination or suspension of the contract; or
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(3) Debarment of the contractor.

(g) Subcontracts. The Contractor shall insert the terms of this clause in subcontracts of
$100,000 or more unless exempted by rules, requlations, or orders of the Secretary of
Labor. The Contractor shall act as specified by the Director, Office of Federal Contract
Compliance Programs, to enforce the terms, including action for noncompliance.

7. Section 5.23 Affirmative Action for Workers with Disabilities GUN-1998)} (OCT
2010) (FAR 52.222-36).

(a) General. (1) Regarding any position for which the employee or applicant for
employment is qualified, the Contractor shall not discriminate against any employee or
applicant because of physical or mental disability. The Contractor agrees to take
affirmative action to employ, advance in employment, and otherwise treat qualified
individuals with disabilities without discrimination based upon their physical or mental
disabilities in all employment practices such as -

(i) Recruitment. Advertising, and job application procedures;

(it) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff,
termination, right of return from layoff, and rehiring;

(iii) Rates of pay or any other form of compensation and changes in
compensation;

(iv) Job assignments, job classifications, organizational structures, position
descriptions, lines of progression, and seniority lists;

(v) Leaves of absence, sick leave, or any other leave;

(vi) Fringe benefits available by virtue of employment, whether or not
administered by the Contractor;

(vii) Selection and financial support for training, including apprenticeships,
professional meetings, conferences, and other related activities, and selection for leaves
of absence to pursue training;

(viii) Activities sponsored by the Contractor, including social or recreational
programs; and

(ix) Any other term, condition, or privilege of employment.

(2) The Contractor agrees to comply with the rules, regulations, and relevant
orders of the Secretary of Labor (Secretary) issued under the Rehabilitation Act of 1973
(29 U.S.C. 793) (the Act), as amended.

(b) Postings. (1) The Contractor agrees to post employment notices stating (i) the
Contractor's obligation under the law to take affirmative action to employ and advance in
employment qualified individuals with disabilities; and (ii) the rights of applicants and
employees.

(2) These notices shall be posted in conspicuous places that are available to
employees and applicants for employment. The Contractor shall ensure that applicants
and employees with disabilities are informed of the contents of the notice (e.g., the
Contractor may have the notice read to a visually disabled individual, or may lower the
posted notice so that it might be read by a person in a wheelchair). The notices shall be
in a form prescribed by the Deputy Assistant Secretary for Federal Contract Compliance
of the U.S. Department of Labor (Deputy Assistant Secretary), and shall be provided by
or through the Contracting Officer.
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(3) The Contractor shall notify each labor union or representative of workers with
which it has a collective bargaining agreement or other contract understanding, that the
Contractor is bound by the terms of Section 503 of the Act and is committed to take
affirmative action to employ, and advance in employment, qualified individuals with
physical or mental disabilities.

(c) Noncompliance. If the Contractor does not comply with the requirements of
this clause, appropriate actions may be taken under the rules, regulations, and relevant
orders of the Secretary issued pursuant to the Act.

(d) Subcontracts. The Contractor shall include the terms of this clause in every
subcontract or purchase order in excess of $16,600 $15,000 unless exempted by rules,
regulations, or orders of the Secretary. The Contractor shall act as specified by the
Deputy Assistant Secretary to enforce the terms, including action for noncompliance.

8. Section 5.34 Interest JUN-1996) (OCT 2010) (FAR 52.232-17) FEHBAR (JAN
1995).

(a) Except as otherwise provided in this contract under a Price Reduction for
Defective Certified Cost or Pricing Data clause or a Cost Accounting Standards clause,
all amounts that become payable by the Contractor to the Government under this contract
shall bear simple interest from the date due until paid unless paid within 30 days of
becoming due. The interest rate shall be the interest rate established by the Secretary of
the Treasury as provided in Section 12 of the Contract Disputes Act of 1978 (Public Law
95-563), which is applicable to the period in which the amount becomes due, as provided
in paragraph (b) of this clause, and then at the rate applicable for each six-month period
as fixed by the Secretary until the amount is paid.

(b) Amounts shall be due at the earliest of the following dates:

(1) The date fixed under this contract.

(2) The date of the first written demand for payment consistent with this contract,
including any demand resulting from a default termination.

(3) The date the Government transmits to the Contractor a proposed supplemental
agreement to confirm completed negotiations establishing the amount of debt.

(4) If this contract provides for revision of prices, the date of written notice to the
Contractor stating the amount of refund payable in connection with a pricing proposal or
a negotiated pricing agreement not confirmed by contract modification.

(c) The interest charge made under this clause may be reduced under the
procedures prescribed in 32.614-2 of the Federal Acquisition Regulation in effect on the
date of this contract.

9. Section 5.43 Government Supply Sources {APR1984)}(AUG 2010) (FAR 52.251-1).

The Contracting Officer may issue the Contractor an authorization to use
Government supply sources in the performance of this contract. Title to all property
acquired by the Contractor under such an authorization shall vest in the Government
unless otherwise specified in the contract. Such property shall not be considered to be
Government-furnished property, as distinguished from Government property. Fhe
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shal-apphy-to-ak-property-acquired-undersuch-authorization: The provisions of the

clause entitled ‘‘Government Property.’” at 52.245-1, shall apply to all property acquired
under such authorization.

10. Section 5.45 Limitation on Payments to Influence Certain Federal Transactions
{SERP2007) (OCT 2010) (FAR 52.203-12).

(a) Definitions. As used in this clause—

“Agency” means “executive agency” as defined in Federal Acquisition Regulation
(FAR) 2.101.

“Covered Federal action” means any of the following actions:

(1) Awarding any Federal contract.

(2) Making any Federal grant.

(3) Making any Federal loan.

(4) Entering into any cooperative agreement.

(5) Extending, continuing, renewing, amending, or modifying any Federal contract,
grant, loan, or cooperative agreement.

“Indian tribe” and “tribal organization” have the meaning provided in section 4 of the
Indian Self-Determination and Education Assistance Act (25 U.S.C. 450b) and include
Alaskan Natives.

“Influencing or attempting to influence” means making, with the intent to influence,
any communication to or appearance before an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member
of Congress in connection with any covered Federal action.

“Local government” means a unit of government in a State and, if chartered,
established, or otherwise recognized by a State for the performance of a governmental
duty, including a local public authority, a special district, an intrastate district, a council
of governments, a sponsor group representative organization, and any other
instrumentality of a local government.

“Officer or employee of an agency” includes the following individuals who are
employed by an agency:

(1) An individual who is appointed to a position in the Government under Title 5,
United States Code, including a position under a temporary appointment.

(2) A member of the uniformed services, as defined in subsection 101(3), Title 37,
United States Code.

(3) A special Government employee, as defined in section 202, Title 18, United
States Code.

(4) An individual who is a member of a Federal advisory committee, as defined by
the Federal Advisory Committee Act, Title 5, United States Code, appendix 2.

“Person” means an individual, corporation, company, association, authority, firm,
partnership, society, State, and local government, regardless of whether such entity is
operated for profit, or not for profit. This term excludes an Indian tribe, tribal
organization, or any other Indian organization eligible to receive Federal contracts,
grants, cooperative agreements, or loans from an agency, but only with respect to
expenditures by such tribe or organization that are made for purposes specified in
paragraph (b) of this clause and are permitted by other Federal law.
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“Reasonable compensation” means, with respect to a regularly employed officer or
employee of any person, compensation that is consistent with the normal compensation
for such officer or employee for work that is not furnished to, not funded by, or not
furnished in cooperation with the Federal Government.

“Reasonable payment” means, with respect to professional and other technical
services, a payment in an amount that is consistent with the amount normally paid for
such services in the private sector.

“Recipient” includes the Contractor and all subcontractors. This term excludes an
Indian tribe, tribal organization, or any other Indian organization eligible to receive
Federal contracts, grants, cooperative agreements, or loans from an agency, but only with
respect to expenditures by such tribe or organization that are made for purposes specified
in paragraph (b) of this clause and are permitted by other Federal law.

“Regularly employed” means, with respect to an officer or employee of a person
requesting or receiving a Federal contract, an officer or employee who is employed by
such person for at least 130 working days within 1 year immediately preceding the date
of the submission that initiates agency consideration of such person for receipt of such
contract. An officer or employee who is employed by such person for less than 130
working days within 1 year immediately preceding the date of the submission that
initiates agency consideration of such person shall be considered to be regularly
employed as soon as he or she is employed by such person for 130 working days.

“State” means a State of the United States, the District of Columbia, or an outlying
area of the United States, an agency or instrumentality of a State, and multi-State,
regional, or interstate entity having governmental duties and powers.

(b) Prohibition. 31 U.S.C. 1352 prohibits a recipient of a Federal contract, grant, loan,
or cooperative agreement from using appropriated funds to pay any person for
influencing or attempting to influence an officer or employee of any agency, a Member
of Congress, an officer or employee of Congress, or an employee of a Member of
Congress in connection with any covered Federal actions. In accordance with 31 U.S.C.
1352 the Contractor shall not use appropriated funds to pay any person for influencing or
attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection
with the award of this contractor the extension, continuation, renewal, amendment, or
modification of this contract.

(1) The term appropriated funds does not include profit or fee from a covered
Federal action.

(2) To the extent the Contractor can demonstrate that the Contractor has sufficient
monies, other than Federal appropriated funds, the Government will assume that these
other monies were spent for any influencing activities that would be unallowable if paid
for with Federal appropriated funds.

(c) Exceptions. The prohibition in paragraph (b) of this clause does not apply under the
following conditions:

(1) Agency and legislative liaison by Contractor employees.

(i) Payment of reasonable compensation made to an officer or employee of the
Contractor if the payment is for agency and legislative liaison activities not directly
related to this contract. For purposes of this paragraph, providing any information
specifically requested by an agency or Congress is permitted at any time.
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(i) Participating with an agency in discussions that are not related to a specific
solicitation for any covered Federal action, but that concern—

(A) The qualities and characteristics (including individual demonstrations) of
the person’s products or services, conditions or terms of sale, and service capabilities; or

(B) The application or adaptation of the person’s products or services for an
agency’s use.

(iii) Providing prior to formal solicitation of any covered Federal action any
information not specifically requested but necessary for an agency to make an informed
decision about initiation of a covered Federal action;

(iv) Participating in technical discussions regarding the preparation of an
unsolicited proposal prior to its official submission; and

(v) Making capability presentations prior to formal solicitation of any covered
Federal action by persons seeking awards from an agency pursuant to the provisions of
the Small Business Act, as amended by Pub. L. 95-507, and subsequent amendments.

(2) Professional and technical services.

(i) A payment of reasonable compensation made to an officer or employee of a
person requesting or receiving a covered Federal action or an extension, continuation,
renewal, amendment, or modification of a covered Federal action, if payment is for
professional or technical services rendered directly in the preparation, submission, or
negotiation of any bid, proposal, or application for that Federal action or for meeting
requirements imposed by or pursuant to law as a condition for receiving that Federal
action.

(it) Any reasonable payment to a person, other than an officer or employee of a
person requesting or receiving a covered Federal action or an extension, continuation,
renewal, amendment, or modification of a covered Federal action if the payment is for
professional or technical services rendered directly in the preparation, submission, or
negotiation of any bid, proposal, or application for that Federal action or for meeting
requirements imposed by or pursuant to law as a condition for receiving that Federal
action. Persons other than officers or employees of a person requesting or receiving a
covered Federal action include consultants and trade associations.

(111) As used in paragraph (c)(2) of this clause, “professional and technical
services” are limited to advice and analysis directly applying any professional or
technical discipline (for examples, see FAR 3.803(a)(2)(iii)).

(iv) Requirements imposed by or pursuant to law as a condition for receiving a
covered Federal award include those required by law or regulation and any other
requirements in the actual award documents.

(3) Only those communications and services expressly authorized by paragraphs
(c)(1) and (2) of this clause are permitted.

(d) Disclosure.

(2) If the Contractor did not submit OMB Standard Form LLL, Disclosure of
Lobbying Activities, with its offer, but registrants under the Lobbying Disclosure Act of
1995 have subsequently made a lobbying contact on behalf of the Contractor with respect
to this contract, the Contractor shall complete and submit OMB Standard Form LLL to
provide the name of the lobbying registrants, including the individuals performing the
services.
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(2) If the Contractor did submit OMB Standard Form LLL disclosure pursuant to
paragraph (d) of the provision at FAR 52.203-11, Certification and Disclosure Regarding
Payments to Influence Certain Federal Transactions, and a change occurs that affects
Block 10 of the OMB Standard Form LLL (name and address of lobbying registrant or
individuals performing services), the Contractor shall, at the end of the calendar quarter
in which the change occurs, submit to the Contracting Officer within 30 days an updated
disclosure using OMB Standard Form LLL.

(e) Penalties.

(1) Any person who makes an expenditure prohibited under paragraph (b) of this
clause or who fails to file or amend the disclosure to be filed or amended by paragraph
(d) of this clause shall be subject to civil penalties as provided for by 31 U.S.C. 1352. An
imposition of a civil penalty does not prevent the Government from seeking any other
remedy that may be applicable.

(2) Contractors may rely without liability on the representation made by their
subcontractors in the certification and disclosure form.

(F) Cost allowability. Nothing in this clause makes allowable or reasonable any costs
which would otherwise be unallowable or unreasonable. Conversely, costs made
specifically unallowable by the requirements in this clause will not be made allowable
under any other provision.

(9) Subcontracts.

(1) The Contractor shall obtain a declaration, including the certification and
disclosure in paragraphs (c) and (d) of the provision at FAR 52.203-11, Certification and
Disclosure Regarding Payments to Influence Certain Federal Transactions, from each
person requesting or receiving a subcontract exceeding $166,600 $150,000 under this
contract. The Contractor or subcontractor that awards the subcontract shall retain the
declaration.

(2) A copy of each subcontractor disclosure form (but not certifications) shall be
forwarded from tier to tier until received by the prime Contractor. The prime Contractor
shall, at the end of the calendar quarter in which the disclosure form is submitted by the
subcontractor, submit to the Contracting Officer within 30 days a copy of all disclosures.
Each subcontractor certification shall be retained in the subcontract file of the awarding
Contractor.

(3) The Contractor shall include the substance of this clause, including this
paragraph (g), in any subcontract exceeding $106,066 $150,000.

11. Section 5.47 Protecting the Government’s Interest When Subcontracting With
Contractors Debarred, Suspended or Proposed for Debarment {SERPT2006) (DEC 2010)
(FAR 52.209-6).
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(a) Definition. Commercially available off-the-shelf (COTS) item, as used in this

clause—

(1) Means any item of supply (including construction material) that is—

(i) A commercial item (as defined in paragraph (1) of the definition in FAR
2.101);

(ii) Sold in substantial quantities in the commercial marketplace; and

(ii1) Offered to the Government, under a contract or subcontract at any tier,
without modification, in the same form in which it is sold in the commercial marketplace;
and

(2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of
1984 (46 U.S.C. App. 1702), such as agricultural products and petroleum products.

(b) The Government suspends or debars Contractors to protect the Government’s
interests. Other than a subcontract for a commercially available off-the-shelf item, the
Contractor shall not enter into any subcontract, in excess of $30,000 with a Contractor
that is debarred, suspended, or proposed for debarment by any executive agency unless
there is a compelling reason to do so.

(c) The Contractor shall require each proposed subcontractor whose subcontract
will exceed $30,000, other than a subcontractor providing a commercially available off-
the-shelf item, to disclose to the Contractor, in writing, whether as of the time of award of
the subcontract, the subcontractor, or its principals, is or is not debarred, suspended, or
proposed for debarment by the Federal Government.

(d) A corporate officer or a designee of the Contractor shall notify the Contracting
Officer, in writing, before entering into a subcontract with a party (other than a
subcontractor providing a commercially available off-the-shelf item) that is debarred,
suspended, or proposed for debarment (see FAR 9.404 for information on the Excluded
Parties List System). The notice must include the following:

(1) The name of the subcontractor.

(2) The Contractor’s knowledge of the reasons for the subcontractor being in the
Excluded Parties List System.

(3) The compelling reason(s) for doing business with the subcontractor
notwithstanding its inclusion in the Excluded Parties List System.

(4) The systems and procedures the Contractor has established to ensure that it is
fully protecting the Government’s interests when dealing with such subcontractor in view
of the specific basis for the party’s debarment, suspension, or proposed debarment.

(e) Subcontracts. Unless this is a contract for the acquisition of commercial items,
the Contractor shall include the requirements of this clause, including this paragraph (e)
(appropriately modified for the identification of the parties), in each subcontract that—

(1) Exceeds $30,000 in value; and

(2) Is not a subcontract for commercially available off-the-shelf items.
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12. Section 5.51 Pension Adjustments and Asset Reversions {O0SF2004) (OCT 2010)
(FAR 52.215-15).

(a) The Contractor shall promptly notify the Contracting Officer in writing when
it determines that it will terminate a defined benefit pension plan or otherwise recapture
such pension fund assets.

(b) For segment closings, pension plan terminations, or curtailment of benefits,
the amount of the adjustment shall be-

(1) For contracts and subcontracts that are subject to full coverage under the Cost
Accounting Standards (CAS) Board rules and regulations (48 CFR Chapter 99), the
amount measured, assigned, and allocated in accordance with 48 CFR 9904.413-
50(c)(12); and

(2) For contracts and subcontracts that are not subject to full coverage under the
CAS, the amount measured, assigned, and allocated in accordance with 48 CFR
9904.413-50(c)(12), except the numerator of the fraction at 48 CFR 9904.413-
50(c)(12)(vi) shall be the sum of the pension plan costs allocated to all non-CAS-covered
contracts and subcontracts that are subject to Federal Acquisition Regulation (FAR)
Subpart 31.2 or for which certified cost or pricing data were submitted.

(c) For all other situations where assets revert to the Contractor, or such assets are
constructively received by it for any reason, the Contractor shall, at the Government’s
option, make a refund or give a credit to the Government for its equitable share of the
gross amount withdrawn. The Government’s equitable share shall reflect the
Government’s participation in pension costs through those contracts for which certified
cost or pricing data were submitted or that are subject to FAR Subpart 31.2.

(d) The Contractor shall include the substance of this clause in all subcontracts
under this contract that meet the applicability requirement of FAR 15.408(g).

13. Section 5.55 Employment Reports on Special Disabled \eterans—\eterans-of the

Vietnam-Era—and Other Eligible-Veterans {SEPT2008) (SEP 2010) (FAR 52.222-37).
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(a) Definitions. As used in this clause, ‘‘Armed Forces service medal veteran,”’

29 ¢¢

‘‘disabled veteran,’’ ‘‘other protected veteran,”’ and ‘‘recently separated veteran,”’ have
the meanings given in the Equal Opportunity for Veterans clause 52.222-35.

(b) Unless the Contractor is a State or local government agency, the Contractor shall
report at least annually, as required by the Secretary of Labor, on

(1) The total number of employees in the contractor’s workforce, by job category and
hiring location, who are disabled veterans, other protected veterans, Armed Forces
service medal veterans, and recently separated veterans.

(2) The total number of new employees hired during the period covered by the report,
and of the total, the number of disabled veterans, other protected veterans, Armed Forces
service medal veterans, and recently separated veterans; and

(3) The maximum number and minimum number of employees of the Contractor or
subcontractor at each hiring location during the period covered by the report.

(c) The Contractor shall report the above items by completing the Form VETS-100A,
entitled ¢‘Federal Contractor Veterans’ Employment Report (VETS—100A Report).”’

(d) The Contractor shall submit VETS— 100A Reports no later than September 30 of
each year.

(e) The employment activity report required by paragraphs (b)(2) and (b)(3) of this
clause shall reflect total new hires, and maximum and minimum number of employees,
during the most recent 12-month period preceding the ending date selected for the report.
Contractors may select an ending date—

(1) As of the end of any pay period between July 1 and August 31 of the year the
report is due; or
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(2) As of December 31, if the Contractor has prior written approval from the Equal
Employment Opportunity Commission to do so for purposes of submitting the Employer
Information Report EEO-1 (Standard Form 100).

(f) The number of veterans reported must be based on data known to the contractor
when completing the VETS—-100A. The contractor’s knowledge of veterans status may be
obtained in a variety of ways, including an invitation to applicants to self-identify (in
accordance with 41 CFR 60-300.42), voluntary self-disclosure by employees, or actual
knowledge of veteran status by the contractor. This paragraph does not relieve an
employer of liability for discrimination under 38 U.S.C. 4212.

(g) The Contractor shall insert the terms of this clause in subcontracts of $100,000 or
more unless exempted by rules, regulations, or orders of the Secretary of Labor.

14. Section 5.60 Subcontracts for Commercial Iltems GUN-2010} (DEC 2010) (FAR
52.244-6).

As prescribed in 44.403(a), insert the following clause:

(a) Definitions. As used in this clause—

“Commercial item” has the meaning contained in Federal Acquisition
Regulation 2.101, Definitions.

“Subcontract” includes a transfer of commercial items between divisions, subsidiaries,
or affiliates of the Contractor or subcontractor at any tier.

(b) To the maximum extent practicable, the Contractor shall incorporate, and require
its subcontractors at all tiers to incorporate, commercial items or nondevelopmental items
as components of items to be supplied under this contract.

(c)(1) The Contractor shall insert the following clauses in subcontracts for commercial
items:

(1) 52.203-13, Contractor Code of Business Ethics and Conduct {Bec-2008) (APR
2010) (Pub. L. 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note), if the subcontract
exceeds $5,000,000 and has a performance period of more than 120 days. In altering this
clause to identify the appropriate parties, all disclosures of violation of the civil False
Claims Act or of Federal criminal law shall be directed to the agency Office of the
Inspector General, with a copy to the Contracting Officer.

(ii) 52.203-15, Whistleblower Protections Under the American Recovery and

Reinvestment Act of 2009 (JUN 2010) (Section 1553 of Pub. L. 111-5), if the subcontract
is funded under the Recovery Act.

(iii) 52.219-8, Utilization of Small Business Concerns (May-2064} (DEC 2010)
(15 U.S.C. 637(d)(2) and (3)), in all subcontracts that offer further subcontracting
opportunities. If the subcontract (except subcontracts to small business concerns) exceeds
$550,000 $650,000 {$1,000,000 $1.5 million for construction of any public facility), the
subcontractor must include 52.219-8 in lower tier subcontracts that offer subcontracting
opportunities.

(iv) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246).

25 ER HMO Changes


http://www.acquisition.gov/far/current/html/52_200_206.html#wp1141983
http://uscode.house.gov/
http://www.acquisition.gov/far/current/html/52_200_206.html#wp1144881
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_public_laws&docid=f:publ005.111

(v) 52.222-35, Equal Opportunity for Veterans (SEP 2010) (38 U.S.C. 4212(a))

(vi) 52.222-36, Affirmative Action for Workers with Disabilities (June-1998}
(OCT 2010) (29 U.S.C. 793).

i | 1

(vii) 52.222-40, Notification of Employee Rights Under the National Labor
Relations Act (Dec 2010) (E.O. 13496), if flow down is required in accordance with
paragraph (f) of FAR clause 52.222-4.

(viii) [Reserved]

(ix) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels
(Feb 2006) (46 U.S.C. App. 1241 and 10 U.S.C. 2631), if flow down is required in
accordance with paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may flow down to subcontracts for
commercial items a minimal number of additional clauses necessary to satisfy its
contractual obligations.

(d) The Contractor shall include the terms of this clause, including this paragraph (d),
in subcontracts awarded under this contract.

15. Section 5.61 Notification of Employee Rights Under Federal LaborLaws National
Labor Relations Act-EZAN-2011) (DEC 2010).

(a) During the term of this contract, the Contractor shall post an employee notice, of

such size and in such form, and containing such content as prescribed by the Secretary of
Labor, in conspicuous places in and about its plants and offices where employees covered
by the National Labor Relations Act engage in activities relating to the performance of
the contract, including all places where notices to employees are customarily posted both
physically and electronically, in the languages employees speak, in accordance with 29
CFR 471.2(d) and (f).

(1) Physical posting of the employee notice shall be in conspicuous places in and
about the Contractor’s plants and offices so that the notice is prominent and readily seen
by employees who are covered by the National Labor Relations Act and engage in
activities related to the performance of the contract.

(2) If the Contractor customarily posts notices to employees electronically, then the
Contractor shall also post the required notice electronically by displaying prominently, on
any Web site that is maintained by the Contractor and is customarily used for notices to
employees about terms and conditions of employment, a link to the Department of
Labor’s Web site that contains the full text of the poster. The link to the Department’s
Web site, as referenced in (b)(3) of this section, must read, ‘‘Important Notice about
Employee Rights to Organize and Bargain Collectively with Their Employers.”’’
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(b) This required employee notice, printed by the Department of Labor, may be—

(1) Obtained from the Division of Interpretations and Standards, Office of Labor-
Management Standards, U.S. Department of Labor, 200 Constitution Avenue, NW.,
Room N-5609, Washington, DC 20210, (202) 693-0123, or from any field office of the
Office of Labor-Management Standards or Office of Federal Contract Compliance
Programs;

(2) Provided by the Federal contracting agency if requested;

(3) Downloaded from the Office of Labor-Management Standards Web site at
http://www.dol.gov/olms/regs/compliance/EQ13496.htm; or

(4) Reproduced and used as exact duplicate copies of the Department of Labor’s
official poster.

(c) The required text of the employee notice referred to in this clause is located at
Appendix A, Subpart A, 29 CFR Part 471.

(d) The Contractor shall comply with all provisions of the employee notice and
related rules, requlations, and orders of the Secretary of Labor.

(e) In the event that the Contractor does not comply with the requirements set forth in
paragraphs (a) through (d) of this clause, this contract may be terminated or suspended in
whole or in part, and the Contractor may be suspended or debarred in accordance with 29
CFR 471.14 and subpart 9.4. Such other sanctions or remedies may be imposed as are
provided by 29 CFR part 471, which implements Executive Order 13496 or as otherwise
provided by law.

(f) Subcontracts.

(1) The Contractor shall include the substance of this clause, including this paragraph
(f), in every subcontract that exceeds $10,000 and will be performed wholly or partially
in the United States, unless exempted by the rules, regulations, or orders of the Secretary
of Labor issued pursuant to section 3 of Executive Order 13496 of January 30, 2009, so
that such provisions will be binding upon each subcontractor.

(2) The Contractor shall not procure supplies or services in a way designed to avoid
the applicability of Executive Order 13496 or this clause.

(3) The Contractor shall take such action with respect to any such subcontract as may
be directed by the Secretary of Labor as a means of enforcing such provisions, including
the imposition of sanctions for noncompliance.

(4) However, if the Contractor becomes involved in litigation with a subcontractor, or is
threatened with such involvement, as a result of such direction, the Contractor may
request the United States, through the Secretary of Labor, to enter into such litigation to
protect the interests of the United States.

16. Section 5.66 Updates of Publically Available Information Regarding Responsibility
Matters {Peviation) {OCTF2010) (JAN 2011) (FAR 52.209-8).
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(a) The Contractor shall update the information in the Federal Awardee

Performance and Integrity Information System (FAPIIS) on a semi-annual basis,
throughout the life of the contract, by posting the required information in the Central
Contractor Registration database at http://www.ccr.gov.

(b)(1) The Contractor will receive notification when the Government posts new
information to the Contractor’s record.

(2) The Contractor will have an opportunity to post comments regarding
information that has been posted by the Government. The comments will be retained as
long as the associated information is retained, i.e., for a total period of 6 years. Contractor
comments will remain a part of the record unless the Contractor revises them.

(3)(i) Public requests for system information posted prior to April 15, 2011, will
be handled under Freedom of Information Act procedures, including, where appropriate,
procedures promulgated under E.O. 12600.

(ii) As required by section 3010 of Public Law 111-212, all information posted in
FAPIIS on or after April 15, 2011, except past performance reviews, will be publicly
available.

17. Section 5.67 Personal Identity Verficiation of Contractor Personnel {SERP20074) (JAN
2011) (FAR 52.204-9).

(a) The Contractor shall comply with agency personal identity verification procedures
identified in the contract that implement Homeland Security Presidential Directive-12
(HSPD-12), Office of Management and Budget (OMB) guidance M-05-24 and Federal
Information Processing Standards Publication (FIPS PUB) Number 201.

(b) The Contractor shall account for all forms of Government-provided identification

issued to the Contractor employees in connection with performance under this contract.
The Contractor shall return such identification to the issuing agency at the earliest of any
of the following, unless otherwise determined by the Government:

(1) When no longer needed for contract performance.
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(2) Upon completion of the Contractor employee’s employment.

(3) Upon contract completion or termination.

(c) The Contracting Officer may delay final payment under a contract if the Contractor
fails to comply with these requirements.

(d) The Contractor shall insert the substance of this clause, including this paragraph
(d), in all subcontracts when the subcontractor‘s employees are required to have routine
physical access to a Federally-controlled facility and/or routine access to a Federally-
controlled information system. It shall be the responsibility of the prime Contractor to
return such identification to the issuing agency in accordance with the terms set forth in

paragraph (b) of this section, unless otherwise approved in writing by the Contracting
Officer.
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