
Attachment A 
Proposed Changes to  

Standard 2010 Fee-For-Service Health Benefits Contract 
 
NOTE:  New and revised language is underlined and language to be deleted is struck 
out.    
 
1. Section 1.5 Records and Information To Be Furnished By OPM (SEP 2000) (JAN 
2011). We have added language to address what Carriers must do when they receive 
enrollment changes that result in the collection of benefit payments. 
 
      (a)  OPM shall maintain or cause to be maintained records from which the Carrier 
may determine the names and social security numbers of all Enrollees.  OPM, other 
agencies of the Federal Government, or the FEHB Clearinghouse shall furnish the 
information to the Carrier at such times and in such form and detail as will enable the 
Carrier to maintain a currently accurate record of all Enrollees. 
 (b)  The Carrier is entitled to rely on information furnished to it under paragraph 
(a).  OPM agrees that any liabilities incurred under this contract in reliance upon such 
information shall be a valid charge against the contract.  Errors or delays in keeping or 
reporting data relating to coverage shall not invalidate coverage that would otherwise be 
validly in force and shall not continue coverage that would otherwise be terminated.  
OPM shall make an equitable adjustment of premiums upon discovery of errors or delays 
under this Section. 
 (c) Clerical error (whether by OPM, any other Government agency, the FEHB 
Clearinghouse, or the Carrier) in keeping records pertaining to coverage under this 
contract, delays in making entries thereon, or failure to make or account for any 
deduction of enrollment charges, shall not invalidate coverage otherwise validly in force 
or continue coverage otherwise validly terminated.  OPM shall make an equitable 
adjustment of premiums when an error, delay, or failure is discovered.  If any person 
finds relevant facts pertaining to a person covered under this contract to be misstated, and 
if the misstatement affects the existence, amount, or extent of coverage, the actual facts 
shall determine whether coverage is in force under the terms of this contract and in what 
amount or to what extent.  Any claim payments the Carrier makes before an adjustment 
or determination shall be a valid charge against this contract. 
     (d)  The OPM shall direct the agencies to provide the Carrier or the FEHB 
Clearinghouse, not less often than quarterly, the names of Enrollees enrolled under the 
contract by payroll office and the premium paid for those Enrollees for the current pay 
cycle.  The Carrier shall at least quarterly reconcile its enrollment records with those 
provided by the Government or the FEHB Clearinghouse.  

(e) In instances of erroneous enrollments where benefit payments have been made 
in error, the Carrier must inform enrollees within five days of when the Carrier receives 
notification from the agency that the Carrier will collect for these benefit payments.  The 
Carrier shall provide notice to the enrollees that they have the right to contest their 
enrollment change with their agency or their retirement system. 
 
2. Section 1.9 – Experience-Rated FFS Contracts (JAN 2010) (JAN 2011). We have 
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added an FEHB Clearinghouse standard to (i) and we have renumbered (j) and (k).    
 
 (i) FEHB Clearinghouse (CLER).  The carrier shall not have any CLER records 
with a 160 error code and a fail count of four or higher, except for OPM annuitants.  A 
‘160’ error is when a carrier reports an enrollment but no Federal agency reports that 
enrollment. 
 (i) (j)  Correction of Deficiencies.   The Contracting Officer may order the 
correction of a deficiency in the Carrier's quality assurance program or fraud prevention 
program.  The Carrier shall take the necessary action promptly to implement the 
Contracting Officer's order.  If the Contracting Officer orders a modification of the 
Carrier's quality assurance program or fraud prevention program pursuant to this 
paragraph (i) after the contract year has begun, the costs incurred to correct the 
deficiency may be excluded from the administrative expenses -- for the contract year -- 
that are subject to the administrative expenses limitation specified at Appendix B; 
provided the Carrier demonstrates that the correction of the deficiency significantly 
increases the Carrier's liability under this contract. 

 (j) (k) In order to allow sufficient implementation time, the Contracting Officer 
will notify the Carrier reasonably in advance of any new requirement(s) under paragraphs 
(a) through (i). 

 
3.  Section 1.26 STANDARDS FOR PHARMACY BENEFIT MANAGEMENT 
COMPANY (PBM) ARRANGEMENTS (JAN 2010) (JAN 2011).  We are adding 
principles of transparency pricing.  We have also corrected the numbering and 
formatting in (c) Pharmacy Standards. 
 
The Carrier will ensure and report that the following standards are included in new, 
renewing or amended contracts with vendors providing a retail pharmacy network and/or 
a mail order pharmacy to enrollees and dependents (hereafter “PBM”) effective on or 
after January 1, 2010 2011. 
 
(a)  Transparency Standards  
  (1) The PBM is not majority-owned or majority-controlled by a pharmaceutical 
manufacturing company. The PBM must disclose to the carrier and OPM the name of any 
entity that has a controlling interest in the PBM. 
  (2) The PBM agrees to provide pass-through transparent pricing based on the 
PBM’s cost for drugs in which the carrier receives the value of the PBM’s negotiated 
discounts, rebates, credits or other financial benefits. 
   (i)  The PBM agrees to credit to the Health Plan either as a price reduction or 

by cash refund the value of all Manufacturer Payments. to the extent 
negotiated, if such an arrangement exists between the Carrier and the 
PBM.  Manufacturer Payments are any and all compensation, financial 
benefits or remuneration the PBM receives from a pharmaceutical 
manufacturer, including but not limited to, discounts; credits; rebates, 
regardless of how categorized; market share incentives, chargebacks, 
commissions, and administrative or management fees.  Manufacturer 
payments The term also includes any fees received for sales of utilization 
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data to a pharmaceutical manufacturer.  This term does not include 
purchase discounts based upon invoiced purchase terms. 

 (3)  The PBM must identify sources of profit to the carrier and OPM.   
 (4) The PBM’s administrative fees, such as dispensing fees, must be clearly identified 
to retail claims, mail claims and clinical programs, if applicable.  The PBM must agree to 
disclose sources of each administrative fee to the carrier and OPM.   
 (5)  If the Carrier has negotiated with the PBM to receive all or a portion of 
Manufacturer Payments as described in (2) above, The PBM will provide the Carrier with 
quarterly and annual Manufacturer Payment Reports identifying the following 
information.  This information shall be presented for both the total of all prescription 
drugs dispensed through the PBM, acting as a mail order pharmacy, and its retail network 
and in the aggregate for the 25 brand name drugs that represent the greatest cost to the 
Health Plan or such number of brand name drugs that together represent 75% of the total 
cost to the Health Plan, whichever is the greater number: 
   (i) the dollar amount of Total Product Revenue for the reporting period, with 

respect to the PBM’s entire client base.  Total Product Revenue is the 
PBM’s  net revenue which consists of sales of prescription drugs to clients, 
either through retail networks or PBM-owned or controlled mail order 
pharmacies.  Net revenue is recognized at the prescription price negotiated 
with clients and associated administrative fees; 

   (ii) the dollar amount of total drug expenditures for the Health Plan; 
(iii) the dollar amount of all Manufacturer Payments earned by the PBM for 

the reporting period; 
(iv) the Manufacturer Payments that have been (1) earned but not billed (2) billed 
and (3) paid to the PBM based on the drugs dispensed to the Health Plan’s 
members during the past year. 

   (v) the percentage of all Manufacturer Payments earned by the PBM for the 
reporting period that were Manufacturer Formulary Payments, which are 
payments the PBM receives from a manufacturer in return for formulary 
placement and/or access, or payments that are characterized as 
“formulary” or “base” rebates or payments pursuant to the PBM’s 
agreements with pharmaceutical manufacturers; 

(vi) the percentage of all Manufacturer Payments received by the PBM during 
the  reporting period that were Manufacturer Additional Payments, which 
are all  Manufacturer Payments other than Manufacturer Formulary 
Payments. 

 (6) The PBM agrees to provide the Carrier, at least annually, with all financial and 
utilization information requested by the Carrier relating to the provision of benefits to 
eligible enrollees through the PBM and all financial and utilization information relating 
to services provided to Carrier. 
 (7) The Carrier shall provide any information it receives from the PBM, including a 
copy of its contract with the PBM to OPM.  A PBM providing information to a Carrier 
under this subsection may designate that information as confidential commercial 
information.  The Carrier in its contract with the PBM shall effectuate the PBM’s consent 
to the disclosure of this information to OPM.  OPM shall treat such designated 
information as confidential. However, this information may be subject to FOIA 
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 under 5 C.F.R. § 294.112.   
 (8) If the Health Plan’s PBM arrangement is with an Underwriter rather than with the 
Carrier, then all references to the Carrier appearing in this Section 1.26 shall be deemed 
to be references to the Underwriter. 
 (9) The carrier will require that its PBM contractors:  

 (i)  Provide information to physicians, pharmacists, other health care 
professionals, consumers, and payers about the factors that affect 
formulary system decisions, including: cost containment measures; the 
procedures for obtaining non-formulary drugs; and the importance of 
formulary compliance to improving quality of care and restraining health 
care costs;  

 (ii)  Provide consumer education that explains how formulary decisions are 
made and the roles and responsibilities of the consumer; and  

 (iii) Disclose the existence of formularies and have copies of the current 
formulary readily available and publicly accessible. 

 (10) In accordance with FEHBAR 1652.204-74, FAR 52.215-2 and FEHBAR 
1652.246-70, all contracts and other documentation that support amounts charged to the 
carrier contract are fully disclosed to and auditable by the carrier, or its agent, and the 
OPM Office of Inspector General (OPM OIG).  The PBM must provide the OPM OIG 
upon request all PBM records including, but not limited to:  
   (i) All PBM contracts with Participating Pharmacies; 
   (ii) All PBM contracts with Pharmaceutical Manufacturers; 
   (iii)All PBM contracts with third parties purchasing or using claims data; and 

(iv) All PBM transmittals in connection with sales of claims data to third 
parties. 

   (v) All PBM Maximum Allowable Cost (MAC) price lists. 
 
(b) Integrity Standard  
The Carrier will require that its PBM contractors agree to adopt and adhere to a code of 
ethics promulgated by a national professional association, such as the Code of Ethics of 
the American Pharmacists Association (dated October 27, 1994), for their employed 
pharmacists. 
 
(c) Performance Standards 
The Carrier will require that its PBM contractors develop and apply a quality assurance 
program specifying procedures for ensuring contract quality on the following standards at 
a minimum and submit reports to the Carrier on their performance.  PBMs must meet, at 
minimum, the member inquiry, telephone customer service, paper claims processing, and 
other applicable standards set for carriers at Section 1.9(f)(1), (2), (5), (7), and (11).  All 
other standards discussed below will have specific target goals the PBM is expected to 
achieve.  Carriers may permit PBMs to measure compliance using statistically valid 
samples for the PBMs book of business.  Agreed to standards shall be provided to OPM 
for its review and comment.  If OPM has concerns about a particular standard, the Carrier 
agrees to present OPM’s concerns to the PBM and either revise the standard as requested 
by OPM or revise the standard to the extent feasible and present to OPM information 
demonstrating the problems associated with making the requested revisions in full. 
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 (1)  Retail Pharmacy Standards 
 

(i) Point of Service (POS) system response time.  The PBM’s network 
electronic transaction system provides rapid response to network 
pharmacies. 

(ii) POS system availability.  The PBM’s network electronic transaction 
system generally is available to, and accessible by, network pharmacies. 

  (iii) Licensing – The PBM verifies the appropriate licensing of its   
    network pharmacies. 
 
 (2)  Mail Service Pharmacy Standards 
 

 (i)  Dispensing accuracy – The PBM dispenses its prescriptions to the correct 
patient and for the correct drug, drug strength and dosage in accordance 
with the physician’s prescription not less than 99.9% of the time. 

  (ii)  Turnaround time – The PBM promptly dispenses and ships at least 98% 
on average of all prescriptions not requiring intervention or clarification 
within 3 business days or meets an equivalent measure approved by OPM. 

 
(4) (3) Prior Approval – if applicable  
 The PBM promptly reviews and responds to requests for prior approval for 

specific drugs following receipt of all required information. 
  

(5) (4) Quality of Drug Therapy 
      The quality assurance program implemented by a carrier’s PBM contractor must     
      include a process to measure the quality of its drug therapy provided to enrollees. 
      Specific areas to be addressed include achievement of quality targets measured by     
      both internal and external metrics; identification and appropriate use of best  
      practices; and application of evidence-based medicine, as appropriate. 

  
(d) Alternative Drug Options 
The Carrier will require that its PBM contractors, at a minimum, utilize the following 
protocols for PBM initiated drug interchanges (any change from the original prescription) 
other than generic substitutions: 
   

(i)  The PBM must treat the prescribing physician, and not itself, as the 
ultimate decision-maker.  Furthermore, to the extent appropriate under the 
circumstances, the PBM must allow the patient input into that decision-
making process.  At a minimum, the PBM must provide the patient with a 
written notice in the package sent to the patient that the drug interchange 
has occurred with the approval of the Prescriber. 

  (ii)  The PBM will obtain authorization for a drug interchange only with the 
express, verifiable authorization from the Prescriber as communicated 
directly by the Prescriber, in writing or verbally, or by a licensed medical 
professional or other physician’s office staff member as authorized by the 

  FFS Changes 5



Prescriber. 
  (iii) The PBM must memorialize in appropriate detail all conversations with  
    patients and physicians in connection with drug interchanging requests,  
    including the identity of the contact person at the physician’s office and  
    the basis for his or her authority. 
  (iv)  The PBM will only interchange a patient’s drug from a lower priced drug  
    to a higher priced drug to patient or Plan when authorized by the Carrier or 
    the  Plan. 

(v)  The PBM will permit pharmacists to express their professional judgment 
to both the PBM and physicians on the impact of drug interchanges and to 
answer physicians’ questions about dosing.  PBMs will not require 
pharmacists to, and will not penalize pharmacists for refusing to, initiate 
calls to physicians for drug interchanges that in their professional 
judgment should not be made. 

  (vi)  The PBM will offer to disclose, and if requested, will disclose to   
    physicians, the Carrier, and patients (i) the reason(s) why it is suggesting a 
    drug interchange and (ii) how the interchange will affect the PBM, the  
    Plan, and the patients financially.  
 
(e) Patient Safety Standard - The carrier will require that its PBM contractors establish 
drug utilization management, formulary process and procedures that have distinct 
systems for identifying and rectifying consumer safety issues including: 

(i)  A system for identifying and communicating drug and consumer safety 
issues at point-of-service; and 

(ii)  A system of drug utilization management tools, such as prospective and 
concurrent drug utilization management that identifies situations which 
may compromise the safety of the consumer. 

 
(f) Safety and Accessibility for Consumers - The carrier will require that its PBM 
contractors meet the following standards related to pharmacy network management and 
consumer access to medications. 
 
      (1) The carrier will require that its PBM contractor define the scope of its services 
with respect to: 

(i)  The distribution channels offered (e.g. pharmacy network, mail order 
pharmacies, or specialty pharmacies); 

(ii)  The types of pharmacy services offered within each distribution channel; 
and 

(iii)  The geographic area served by each distribution channel.  
 
 (2) The carrier will require that for each distribution channel provided by its PBM 
contractor, the PBM contractor:  

(i) Establishes criteria and measures actual performance in comparison to 
those criteria: and 

(ii)  Makes improvements where necessary to maintain the pharmacy network 
and meet contractual requirements. 
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      (3) The carrier will require that its PBM contractor establish a quality and safety 
mechanism for each distribution channel in order to identify and address concerns related 
to: 

(i) Quality and safety of drug distribution; and 
(ii)  Quality of service 

 
    (g) Contract Terms - The contract between the PBM and the carrier must not exceed 3 
years without re-competition unless the contracting officer approves an exception.  The 
carrier’s PBM contract must allow for termination based on a material breach of any 
terms and conditions stated in the carrier’s PBM contract.  The carrier must provide 
sufficient written notice of the material breach to the PBM and the PBM must be given 
adequate time to respond and cure the material breach. 
 
4.  We are adding Section 1.31 Executive Order 13496 Notification of Employee Rights 
Under Federal Labor Laws (Jan 2011) to replace Section 5.61 Notification of Employee 
Rights Concerning Payment of Union Dues or Fees (DEC 2004) (FAR 52.222-39) 
 

1. During the term of this contract, the contractor agrees to post a notice, of such 
size and in such form, and containing such content as the Secretary of Labor shall 
prescribe, in conspicuous places in and about its plants and offices where employees 
covered by the National Labor Relations Act engage in activities relating to the 
performance of the contract, including all places where notices to employees are 
customarily posted both physically and electronically.  The notice shall include the 
information contained in the notice published by the Secretary of Labor in the Federal 
Register (Secretary's Notice). 
 

2. The contractor will comply with all provisions of the Secretary's Notice, and 
related rules, regulations, and orders of the Secretary of Labor. 
 

3. In the event that the contractor does not comply with any of the requirements 
set forth in paragraphs (1) or (2) above, this contract may be cancelled, terminated, or 
suspended in whole or in part, and the contractor may be declared ineligible for further 
Government contracts in accordance with procedures authorized in or adopted pursuant 
to Executive Order [number as provided by the Federal Register] of [insert new date].  
Such other sanctions or remedies may be imposed as are provided in Executive Order 
[number as provided by the Federal Register] of [insert new date], or by rule, regulation, 
or order of the Secretary of Labor, or as are otherwise provided by law. 
 

4. The contractor will include the provisions of paragraphs (1) through (3) above 
in every subcontract entered into in connection with this contract (unless exempted by 
rules, regulations, or orders of the Secretary of Labor issued pursuant to section 3 of 
Executive Order [number as provided by the Federal Register] of [insert new date]) so 
that such provisions will be binding upon each subcontractor.  The contractor will take 
such action with respect to any such subcontract as may be directed by the Secretary of 
Labor as a means of enforcing such provisions, including the imposition of sanctions for 
non compliance:  Provided, however, that if the contractor becomes involved in litigation 
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the contractor may request the United States to enter into such litigation to protect the 
interests of the United States. 
 
 
5. Section 2.3 Payment of Benefits and Provision of Services and Supplies (JAN 2009) 
(JAN 2011). Add language in section (g) to clarify that the Carriers must proactively 
identify overpayments.  Add sections (g)(9) and add language to (g)(10) to indicate that 
Carriers must perform due diligence after OPM has identified an erroneous payment and 
that OIG or OPM will review claims payment and procedures to validate the Carrier’s 
due diligence. 
 
 (a)  By enrolling or accepting services under this contract, Members are obligated 
to all terms, conditions, and provisions of this contract.  The Carrier may request 
Members to complete reasonable forms or provide information which the Carrier may 
reasonably request, provided, however, that the Carrier shall not require Members to 
complete any form as a precondition of receiving benefits unless the form has first been 
approved for use by OPM.  Notwithstanding Section 2.9, Claims Processing, forms 
requiring specific approval do not include claim forms and other forms necessary to 
receive payment of individual claims. 
 (b)  All benefits shall be paid (with appropriate documentation of payment) within 
a reasonable time after receipt of reasonable proof covering the occurrence, character, 
and extent of the event for which the claim is made.  The claimant shall furnish 
satisfactory evidence that all services or supplies for which expenses are claimed are 
covered services or supplies within the meaning of the contract. 
 (c)  The procedures and time period for filing claims shall be as specified in the 
agreed upon brochure text (Appendix A).  However, failure to file a claim within the time 
required shall not in itself invalidate or reduce any claim where timely filing was 
prevented by administrative operations of Government or legal incapacitation, provided 
the claim was submitted as soon as reasonably possible. 
 (d)  The Carrier may request a Member to submit to one or more medical 
examinations to determine whether benefits applied for are for services and supplies 
necessary for the diagnosis or treatment of an illness or injury or covered condition of the 
Member and may withhold payment of such benefits pending completion of the 
examinations.  The examinations shall be made at the expense of the Carrier by a 
physician selected by the Member from a panel of at least three physicians whose names 
are furnished by the Carrier, and the results of the examinations shall be made available 
to the Carrier and the Member. 
 (e)  As a condition precedent to the provision of benefits hereunder, the Carrier, to 
the extent reasonable and necessary and consistent with Federal law, shall be entitled to 
obtain from any person, organization or Government agency, including the Office of 
Personnel Management, all information and records relating to visits or examination of, 
or treatment rendered or supplies furnished to, a Member as the Carrier requires in the 
administration of such benefits.  The Carrier may obtain from any insurance company or 
other organization or person any information, with respect to any Member, which it has 
determined is reasonably necessary to: 
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 (1)  identify enrollment in a plan, 
 (2)  verify eligibility for payment of a claim for health benefits, and 
 (3)  carry out the provisions of the contract, such as subrogation, recovery of 
payments made in error, workers compensation, and coordination of benefits. 
 (f)  Benefits are payable to the Enrollee in the Plan or his or her assignees.  
However, under the following circumstances different payment arrangements are 
allowed: 
 (1)  Reimbursement Payments for the Enrollee.  If benefits become payable to the 
estate of an Enrollee or an Enrollee is a minor, or an Enrollee is physically or mentally 
not competent to give a valid release, the Carrier may either pay such benefits directly to 
a hospital or other provider of services or pay such benefits to any relative by blood or 
connection by marriage of the Enrollee determined by the Carrier to be equitably entitled 
thereto. 
 (2)  Reimbursement Payments for a minor child.  If a child is covered as a family 
member under the Enrollee's self and family enrollment and is in the custody of a person 
other than the Enrollee, and if that other person certifies to the Carrier that he or she has 
custody of and financial responsibility for the dependent child, then the Carrier may issue 
an identification card for the dependent child(ren) to that person and may reimburse that 
person for any covered medical service or supply. 
 (3)  Reimbursement Payments to family members covered under the Enrollee's 
self and family enrollment.  If a covered child is legally responsible, or if a covered 
spouse is legally separated, and if the covered person does not reside with the Enrollee 
and certifies such conditions to the Carrier, then the Carrier may issue an identification 
card to the person and may reimburse that person for any covered medical service or 
supply.  In the case of a legally separated spouse, the Carrier may also furnish the 
explanation of benefits to the spouse when determined by the Carrier to be required. 
 (4)  Reimbursement payments to Government programs, such as Medicaid.  If 
Federal law provides that reimbursement is payable to a Government program under 
coordination of benefits or similar rules, in lieu of being payable to the Enrollee or other 
covered person, the Carrier may reimburse the other Government program for any 
covered medical service or supply.  To the degree that the Carrier is able to identify 
Medicaid beneficiaries, the Carrier will process claims directly to the provider of service 
or reimburse the Medicaid agency if the Medicaid agency has already paid the provider 
and is seeking reimbursement.  When this situation is identified, the Carrier will update 
the member's records to ensure proper adjudication of claims. 
 (5) Compliance with the HIPAA Privacy Rule.  The Carrier may pay benefits to a 
covered person other than the Enrollee when in the exercise of its discretion the Carrier 
decides that such action is necessary to comply with the HIPAA Privacy Rule, 45 C.F.R. 
§164.500 et seq. 
 (6)  Any payments made in good faith in accordance with paragraphs (f)(1) 
through (f)(5) shall fully discharge the Carrier to the extent of such payment. 
 (g)  Erroneous Payments.  It is the Carrier’s responsibility to proactively identify 
overpayments. If the Carrier or OPM determines that a Member's claim has been paid in 
error for any reason (except in the case of fraud or abuse), the Carrier shall make a 
prompt and diligent effort to recover the erroneous payment to the member from the 
member or, if to the provider, from the provider.  The recovery of any overpayment must 
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be treated as an erroneous benefit payment, overpayment, or duplicate payment under 48 
C.F.R. §1631.201-70(h) regardless of any time period limitations in the written 
agreement with the provider.  The Carrier shall follow general business practices and 
procedures in collecting debts owed under the Federal Employees Health Benefits 
Program.  Prompt and diligent effort to recover erroneous payments means that upon 
discovering that an erroneous payment exists, the Carrier shall-- 
 (1)  Send a written notice of erroneous payment to the member or provider that 
provides: (A) an explanation of when and how the erroneous payment occurred, (B) when 
applicable, cite the appropriate contractual benefit provision, (C) the exact identifying 
information (i.e., dollar amount paid erroneously, date paid, check number, date of 
service and provider name), (D) a request for payment of the debt in full, and (E) an 
explanation of what may occur should the debt not be paid, including possible offset to 
future benefits.  The notice may also offer an installment option.  In addition, the Carrier 
shall provide the debtor with an opportunity to dispute the existence and amount of the 
debt before proceeding with collection activities; 
 (2)  After confirming that the debt does exist and in the appropriate amount, send 
follow-up notices to the member or the provider at 30, 60 and 90 day intervals, if the debt 
remains unpaid and undisputed; 
 (3)  The Carrier may off-set future benefits payable to the member or to a 
provider on behalf of the member to satisfy a debt due under the FEHBP if the debt 
remains unpaid and undisputed for 120 days after the first notice;   
 (4)  After applying the first three steps, refer cases when it is cost effective to 
do so to a collection attorney or a collection agency if the debt is not recovered; 
provided, however, that the carrier may not commence an overpayment recovery 
lawsuit later than December 31 of the third year after the year in which the 
overpayment was discovered by the carrier (except in cases where the False Claims 
Act, 31 U.S.C § 3729, or another federal limitations period applies); 
 (5)  Make prompt and diligent effort to recover erroneous payments until the debt 
is paid in full or determined to be uncollectible by the Carrier because it is no longer cost 
effective to pursue further collection efforts or it would be against equity and good 
conscience to continue collection efforts; 
 (6)  Suspend recovery efforts for a debt which is based upon a claim that has been 
appealed as a disputed claim under Section 2.8, until the appeal has been resolved; 
 (7)(i) The Carrier may charge the contract for benefit payments made erroneously 
but in good faith provided that it can document that it made a prompt and diligent effort 
to recover erroneous payments as described above. 
  (ii) Notwithstanding (g)(7)(i), the Carrier may not charge the contract for 
the administrative costs to correct erroneous benefit payments (or to correct processes or 
procedures that caused erroneous benefit payments) when the errors are egregious or 
repeated.  These costs are deemed to be unreasonable and unallowable under section 
3.2(b)(2)(ii); 

 (8)  Maintain records that document individual unrecovered erroneous payment 
collection activities for audit or future reference. 

(9)  If OPM determines that a Member's claim has been paid in error for any 
reason (except fraud and abuse), the Carrier shall make a prompt and diligent effort to 
recover the erroneous payment to the member from the member or, if to the provider, 
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(9) (10) At the request of OPM, the Carrier shall provide evidence that it has 

taken the steps enumerated above in this subsection to promptly recover erroneous 
payments, identified through the OPM audit process, including but not limited to 
overpayments related to Medicare coordination of benefits.  OPM will review the 
Carrier’s claims payments and procedures to validate the Carrier’s due diligence. The 
Contracting Officer may require the Carrier to establish and submit to the Contracting 
Officer a written corrective action plan.  

(10) (11) In compliance with the provisions of the Contract Disputes Act, the 
Carrier shall return to the Program an amount equal to the uncollected erroneous payment 
where the Contracting Officer determines that (a) the Carrier’s failure to appropriately 
apply its operating procedure caused the erroneous payment and (b) that the Carrier failed 
to make a prompt and diligent effort to recover an erroneous payment.  
 (h)  Erroneous payment recoveries may be reduced by any legal or collection agency 
fees expended to obtain the recoveries and which are not otherwise payable under this 
experience-rated contract.  The amount credited to the contract shall be the net amount 
remaining after deducting the related legal or collection agency fees. 

(i) All health benefit refunds and recoveries, including erroneous payment recoveries, 
must be deposited into the working capital or investment account within 30 days and returned 
to or accounted for in the FEHBP letter of credit account within 60 days after receipt by the 
Carrier.    
 (j)  Notwithstanding subsection (f), the Carrier reserves the right to pay the 
Member directly for all covered services described in the agreed upon brochure text 
attached as Appendix A. 
 
6.  Add Section 3.14 Reportable Overpayments (JAN 2011) to address FAR payment 
clauses. 
 

(a) If the Carrier becomes aware of either a duplicate letter of credit payment or 
a significant letter of credit overpayment made by OPM, the Carrier shall timely notify 
the Contracting Officer and request instructions for disposition of the overpayment. See 
FAR §  3.1003(a)(3) for penalties applicable to the failure to timely report credible 
evidence of significant overpayments which shall mean letter of credit payments that 
are 25% or a percentage determined by the Contracting Officer  above the total checks 
presented amount for the day(s) in question and are reoccurring with no corrective 
action plan in place. 
 
7. Add Section 3.15 Audit Resolution (JAN 2011) to place a time limit on carriers to 
respond to draft and final audit reports. 
 
When OIG issues a Draft Report of findings to the Carrier, the Carrier must provide data 
to validate or invalidate the findings in the timeframe specified within the OIG Draft 
Report transmittal letter.  All supporting documentation must be provided with the 
response.  Carriers shall not wait until receipt of the Final Report to address any findings. 
The Carrier has 180 days after the issuance of the Final Report to resolve any findings.   
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FAR Clauses 

 
1.  Section 5.60 Subcontractors for Commercial Items (DEC AUG 2009) (FAR 52.244-
6). We are deleting reference to FAR 52.222-39 in (vii). 
 
SECTION 5.60 
SUBCONTRACTS FOR COMMERCIAL ITEMS (DEC AUG 2009) (FAR 52.244-6) 
 

 (a) Definitions. As used in this clause—  
“Commercial item” has the meaning contained in Federal Acquisition 

Regulation 2.101, Definitions.  
“Subcontract” includes a transfer of commercial items between divisions, subsidiaries, 

or affiliates of the Contractor or subcontractor at any tier.  
(b) To the maximum extent practicable, the Contractor shall incorporate, and require 

its subcontractors at all tiers to incorporate, commercial items or nondevelopmental items 
as components of items to be supplied under this contract.  

(c)(1) The Contractor shall insert the following clauses in subcontracts for commercial 
items:  

(i) 52.203-13, Contractor Code of Business Ethics and Conduct (Dec 2008) (Pub. 
L. 110-252, Title VI, Chapter 1 (41 U.S.C. 251 note), if the subcontract exceeds 
$5,000,000 and has a performance period of more than 120 days. In altering this clause to 
identify the appropriate parties, all disclosures of violation of the civil False Claims Act 
or of Federal criminal law shall be directed to the agency Office of the Inspector General, 
with a copy to the Contracting Officer.  

(ii) 52.203-15, Whistleblower Protections Under the American Recovery and 
Reinvestment Act of 2009 (Section 1553 of Pub. L. 111-5), if the subcontract is funded 
under the Recovery Act.  

(iii) 52.219-8, Utilization of Small Business Concerns (May 2004) 
(15 U.S.C. 637(d)(2) and (3)), in all subcontracts that offer further subcontracting 
opportunities. If the subcontract (except subcontracts to small business concerns) exceeds 
$550,000 ($1,000,000 for construction of any public facility), the subcontractor must 
include 52.219-8 in lower tier subcontracts that offer subcontracting opportunities.  

(iv) 52.222-26, Equal Opportunity (Mar 2007) (E.O. 11246).  
(v) 52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the 

Vietnam Era, and Other Eligible Veterans (Sept 2006) (38 U.S.C. 4212(a));  
(vi) 52.222-36, Affirmative Action for Workers with Disabilities (June 1998) 

(29 U.S.C. 793).  
(vii) Reserve 52.222-39, Notification of Employee Rights Concerning Payment of 

Union Dues or Fees (Dec 2004) (E.O. 13201), if low down is required in accordance with 
paragraph (g) of FAR clause 52.222-39).  
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(viii) 52.222-50, Combating Trafficking in Persons (Feb 2009) (22 U.S.C. 
7104(g)).  

(ix) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels 
(Feb 2006) (46 U.S.C. App. 1241 and 10 U.S.C. 2631), if flow down is required in 
accordance with paragraph (d) of FAR clause 52.247-64).  

 (2) While not required, the Contractor may flow down to subcontracts for 
commercial items a minimal number of additional clauses necessary to satisfy its 
contractual obligations.  

(d) The Contractor shall include the terms of this clause, including this paragraph (d), 
in subcontracts awarded under this contract.  
 
2.  We are deleting Section 5.61 Notification of Employee Rights Concerning Payment 
of Union Due or Fees (DEC 2004) (FAR 52.222-39) to comply with Executive Order 
13496.  
 
SECTION 5.61 
NOTIFICATION OF EMPLOYEE RIGHTS CONCERNING PAYMENT OF UNION 
DUES OR FEES (DEC 2004) (FAR 52.222-39) 

 
(a) Definition. As used in this clause—  

“United States” means the 50 States, the District of Columbia, Puerto Rico, the Northern 
Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island.  

(b) Except as provided in paragraph (e) of this clause, during the term of this 
contract, the Contractor shall post a notice, in the form of a poster, informing employees 
of their rights concerning union membership and payment of union dues and fees, in 
conspicuous places in and about all its plants and offices, including all places where 
notices to employees are customarily posted. The notice shall include the following 
information (except that the information pertaining to National Labor Relations Board 
shall not be included in notices posted in the plants or offices of carriers subject to the 
Railway Labor Act, as amended (45 U.S.C. 151-188)).  

 
Notice to Employees 

 
Under Federal law, employees cannot be required to join a union or maintain membership in a 
union in order to retain their jobs. Under certain conditions, the law permits a union and an 
employer to enter into a union-security agreement requiring employees to pay uniform periodic 
dues and initiation fees. However, employees who are not union members can object to the use of 
their payments for certain purposes and can only be required to pay their share of union costs 
relating to collective bargaining, contract administration, and grievance adjustment.  
If you do not want to pay that portion of dues or fees used to support activities not related to 
collective bargaining, contract administration, or grievance adjustment, you are entitled to an 
appropriate reduction in your payment. If you believe that you have been required to pay dues or 
fees used in part to support activities not related to collective bargaining, contract administration, 
or grievance adjustment, you may be entitled to a refund and to an appropriate reduction in future 
payments.  
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For further information concerning your rights, you may wish to contact the National Labor 
Relations Board (NLRB) either at one of its Regional offices or at the following address or toll 
free number:  
 
National Labor Relations Board 
Division of Information 
1099 14th Street, N.W. 
Washington, DC 20570 
1-866-667-6572 
1-866-316-6572 (TTY)  
To locate the nearest NLRB office, see NLRB's website at http://www.nlrb.gov.  
 

(c) The Contractor shall comply with all provisions of Executive Order 13201 of 
February 17, 2001, and related implementing regulations at 29 CFR Part 470, and orders 
of the Secretary of Labor.  

(d) In the event that the Contractor does not comply with any of the requirements 
set forth in paragraphs (b), (c), or (g), the Secretary may direct that this contract be 
cancelled, terminated, or suspended in whole or in part, and declare the Contractor 
ineligible for further Government contracts in accordance with procedures at 29 CFR Part 
470, Subpart B—Compliance Evaluations, Complaint Investigations and Enforcement 
Procedures. Such other sanctions or remedies may be imposed as are provided by 29 CFR 
Part 470, which implements Executive Order 13201, or as are otherwise provided by law.  

(e) The requirement to post the employee notice in paragraph (b) does not apply 
to—  

     (1) Contractors and subcontractors that employ fewer than 15 persons;  
     (2) Contractor establishments or construction work sites where no union has 

been formally recognized by the Contractor or certified as the exclusive bargaining 
representative of the Contractor’s employees;  

     (3) Contractor establishments or construction work sites located in a 
jurisdiction named in the definition of the United States in which the law of that 
jurisdiction forbids enforcement of union-security agreements;  

    (4) Contractor facilities where upon the written request of the Contractor, the 
Department of Labor Deputy Assistant Secretary for Labor-Management Programs has 
waived the posting requirements with respect to any of the Contractor’s facilities if the 
Deputy Assistant Secretary finds that the Contractor has demonstrated that—  

      (i) The facility is in all respects separate and distinct from activities of the 
Contractor related to the performance of a contract; and  

      (ii) Such a waiver will not interfere with or impede the effectuation of the 
Executive order; or  

    (5) Work outside the United States that does not involve the recruitment or 
employment of workers within the United States.  

(f) The Department of Labor publishes the official employee notice in two 
variations; one for contractors covered by the Railway Labor Act and a second for all 
other contractors. The Contractor shall—  

    (1) Obtain the required employee notice poster from the Division of 
Interpretations and Standards, Office of Labor-Management Standards, U.S. Department 
of Labor, 200 Constitution Avenue, NW, Room N-5605, Washington, DC 20210, or from 
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-Management Standards or Office of 
Federal Contract Compliance Programs;  

   (2) Download a copy of the poster from the Office of Labor-Management 
Standards website at http://www.olms.dol.gov; or  

   (3) Reproduce and use exact duplicate copies of the Department of Labor’s 
official poster.  

(g) The Contractor shall include the substance of this clause in every subcontract 
or purchase order that exceeds the simplified acquisition threshold, entered into in 
connection with this contract, unless exempted by the Department of Labor Deputy 
Assistant Secretary for Labor-Management Programs on account of special 
circumstances in the national interest under authority of 29 CFR 470.3(c). For indefinite 
quantity subcontracts, the Contractor shall include the substance of this clause if the value 
of orders in any calendar year of the subcontract is expected to exceed the simplified 
acquisition threshold. Pursuant to 29 CFR Part 470, Subpart B—Compliance Evaluations, 
Complaint Investigations and Enforcement Procedures, the Secretary of Labor may direct 
the Contractor to take such action in the enforcement of these regulations, including the 
imposition of sanctions for noncompliance with respect to any such subcontract or 
purchase order. If the Contractor becomes involved in litigation with a subcontractor or 
vendor, or is threatened with such involvement, as a result of such direction, the 
Contractor may request the United States, through the Secretary of Labor, to enter into 
such litigation to protect the interests of the United States.   
 

 


	NOTE:  New and revised language is underlined and language to be deleted is struck out.   

