Attachment A
Proposed Changes to Standard 2015 Community-Rated HMO Health Benefits Contract

NOTE: New and revised language is underlined and language to be deleted is struek-eut.

1. Section 1.9 Plan Performance—Community-Rated HMO Contracts GAN-2013}(JAN
2015). We amended (a) in order to update the information to be addressed in the Carrier’s annual
report and align with the new Carrier requirements. We amended (b) and (d) to make these
clauses accurate and up-to-date. We amended (j) because plans are now permitted to send
disenrollment notices to annuitants the same as for employees.

(a) Detection of Fraud, Waste, and Abuse (FWA). The Carrier shall conduct a program to
assess its vulnerability to fraud-and-abuseFWA to include but not limited to performing post-
payment reviews and audits of providers identified either proactively or reactively and shall
operate a system designed to detect and eliminate fraud-and-abuseFWA internally by Carrier
employees and Subcontractors (such as, but not limited to, PBMs and Third-Party Vendors), by
providers providing goods or services to FEHB Members, and by individual FEHB Members.
In addition, FEHBP Carriers must demonstrate they have submitted written notification to OPM-
OIG within 30 business days of identifying potential FWA issues impacting the FEHB Program
regardless of dollar value. The program must specify provisions in place for cost avoidance not
just fraud detection, along with criteria for follow-up actions. The Carrier must submit to OPM
an annual analysis of the costs and benefits of its fraud-and-abuseFWA program. The Carrier
must submit annual reports to OPM by March 31 addressing the following:

1) Number of Cases 0Opened,;

2) Number of Cases Where There is FEHBP Exposure;

3) Number of Cases Where FEHBP is Primary/FEHBP Only;

4) Number of Cases Developed Through Proactive Fraud Prevention/Detection

Software;

5) Number of Cases Referred to Local, State, or Federal Law Enforcement Agencies;

6) Number of Case Notifications Sent to OPM-OIG;

7) Number of Case Referrals Provided to OPM-OIG by Your Plan Special

Investigations Unit (SIV);

8) Number of Cases Resolved Administratively;

9) Dollars tldentified as 1Losst-and-recovered-on-active-cases;

10) Estimated Financial Losses;

11) Non-Recoverable Loss;

12) Dollars Recovered by SIU and/or Vendor Activities;

13) OPM-OIG Reported Recoveries;

14) All Related OPM-OIG Recoveries Reported to the Plan;

15) Actual sSavings-and-prevented-loss-on-active-cases;

16) Prevented LosS;

17) Number of Arrests;

18) Number of Criminal Convictions;

19) Prepayment Review;

20) Fraudulent Schemes;

21) Fraudulent Geographic Areas;

22) Fraud and Abuse Program Costs;




23) Other Associated Costs of the FWA Program;
24) Return on Investment; and

25) Best Practices

The report will also include the industry standards checkilist.

(b) Clinical Care Measures. The Carrier shall measure and/or collect data on the quality
of the health care services it provides to its members as requested by OPM. Measurement/data
collection efforts may include performance measurement systems such as Healthcare
Effectiveness Data and Information Set (HEDIS), measures developed by the Pharmacy Quality
Alliance (PQA), ander similar measures developed by accrediting organizations such as, but not
limited to, the Association for Ambulatory Health Care (AAAHC), the National Committee for
Quality Assurance (NCQA), the Joint Commission-en-Accreditation-of Healtheare Organizations
HFESAHO) erand URAC or endorsed by the National Quality Forum. Costs incurred by the
Carrier for collecting or contracting with a vendor to collect quality measures/data shall be the
Carrier’s responsibility and are allowable administrative expenses, subject to the administrative
cost limitation.

(c) Patient Safety. The Carrier shall implement a patient safety improvement program. At
a minimum, the Carrier shall --

(1) Report to OPM on its current patient safety initiatives;

(2) Report to OPM on how it will strengthen its patient safety program for the future;

(3) Assist OPM in providing its Members with consumer information and education

regarding patient safety; and

(4) Work with its providers, independent accrediting organizations, and others to

implement patient safety improvement programs.

(d) Accreditation. To demonstrate its commitment to providing quality-cost-effective
health care, Hit-has500-er-more-Enrollees-the Carrier shall eontinue-te pursue and maintain
accreditation according to the steps and timeframes outlined i-the-Carrier's-current-businessplan
by OPM. The Carrier shall submit accreditation changes and busiressplan updates to its OPM
contract representative.

(j) EEHB Clearinghouse (CLER). The Carrier shall not have any CLER records with a

160 error code and a fail count of four or higher-except-for-OPM-annuitants. A ‘160’ error is
when a Carrier reports an enrollment but no agency or Tribal Employer reports that enroliment.

2. Section 1.10 Notice of Significant Events ULY¥-2005}(JAN 2015) (FEHBAR 1652.222-
70). We added (14) to clarify OPM's policies regarding health information security breaches.

(a) The Carrier agrees to notify the Contracting Officer of any Significant Event within
ten (10) working days after the Carrier becomes aware of it. As used in this section, a Significant
Event is any occurrence or anticipated occurrence that might reasonably be expected to have a
material effect upon the Carrier's ability to meet its obligations under this contract, including, but



not limited to, any of the following:

(14) Any information breach of any individual’s unsecured protected health information
that occurs within the Carrier’s proprietary system(s) and is reportable in compliance with the
Department of Health and Human Services (HHS) Administrative-Simplification-HIPAA

regulations.

3. Section 1.19 Certification Under P.L.. 104-191 (Health Insurance Portability and
Accountability Act of 1996 (“HIPAA”)) (JAN 1998). We removed Section 1.19 from the
standard contract. Beginning in 2014, the Affordable Care Act (ACA), following the lead of the
FEHB Program, prohibits the use of pre-existing condition limitations or exclusions by health
plans. In a proposed rule issued in March 2013, the ACA regulators announced that the HIPAA
certificate of creditable coverage requirement would be phased out as of December 31, 2014.
Thus, this Section is no longer applicable.

4. Section 2.2. Benefits Provided (JAN-2009)(JAN 2015). We added (ii) to ensure that

Carriers understand that their benefits are expected to result in coverage that satisfies Mental
Health Parity and Addiction Equity Act requirements.

(h)(2)(i) An OPM requirement under (h)(1) is subject to ongoing review by OPM
and the Carrier. Members must cooperate with the review process. If, in the Carrier’s
judgment, the conditions for the OPM requirement are no longer satisfied, the Carrier
may request that OPM modify or terminate the requirement. OPM’s decision to modify or
terminate a requirement shall be subject to judicial review.

(ii) The Carrier agrees that its benefits as described in the brochure found at Appendix A,
are reasonably and in good faith expected to result in coverage that satisfies Mental Health Parity
and Addiction Equity Act requirements as defined in 45 C.F.R. § 146.136.

5. Section 2.3 Payment of Benefits and Provisions of Services and Supplies (JAN-2013}
(JAN 2015). We amended Section 2.3(g)(3), Erroneous Payments, to give FEHB Carriers the
discretion to accelerate the initiation of offsets before the 120-day period currently set forth by
the standard contract. This change will clarify the Carriers' overpayment responsibilities. We
added Section 2.3(h) in order to clarify that all erroneous claim payments by the Carrier must be
excluded from the FEHBP rate development and/or Medical Loss Ratio calculation.

(9) Erroneous Payments. It is the Carrier’s responsibility to proactively identify
overpayments through comprehensive, statistically valid reviews and a robust internal control
program. If the Carrier determines that a Member's claim has been paid in error for any reason
(except fraud and abuse), the Carrier shall make a prompt and diligent effort to recover the
erroneous payment to the Member from the Member or, if to the provider, from the provider.
Prompt and diligent effort to recover erroneous payments means that upon discovering that an



erroneous payment exists, the Carrier shall--

(1) Send a written notice of erroneous payment to the Member or provider that provides:
(A) an explanation of when and how the erroneous payment occurred, (B) when applicable, cite
the appropriate contractual Benefit provision, (C) the exact identifying information (i.e., dollar
amount paid erroneously, date paid, check number, date of service and provider name), (D) a
request for payment of the debt in full, and (E) an explanation of what may occur should the debt
not be paid, including possible offset to future Benefits. The notice may also offer an installment
option. In addition, the Carrier shall provide the debtor with an opportunity to dispute the
existence and amount of the debt before proceeding with collection activities;

(2) After confirming that the debt does exist and in the appropriate amount, send follow-
up notices to the Member or the provider at 30, 60 and 90 day intervals, if the debt remains
unpaid and undisputed;

(3)(i) The Carrier may off-set future Benefits payable to the Member or to a provider on
behalf of the Member to satisfy a debt due under the FEHBP if the debt remains unpaid and
undisputed for 120 days after the first notice.

(ii) Notwithstanding section 2.3(g)(3)(i), a Carrier may set up benefit off-sets to a
provider less than 120 days after the first notice as long as the Carrier electing this option
continues to comply with any remaining applicable steps enumerated in this subsection 2.3(g) as
part of the Carrier’s effort to recover erroneous benefit payments.

(4) After applying the first three steps, refer cases to a collection attorney or a collection
agency if the debt is not recovered,

(5) Make a prompt and diligent effort to recover erroneous payments until the debt is paid
in full or determined to be uncollectible by the Carrier because it is no longer cost effective to
pursue further collection efforts or it would be against equity and good conscience to continue
collection efforts.

(6) Additional prompt and diligent effort is required for significant claim overpayments
that exceed $10,000 per each claim. In addition to the four notices described in (g)(1) and (2)
above, the carrier shall show diligent efforts such as copies of dated notices, offset attempt(s)
made, and certified letter communication(s), in addition to third party collection efforts as well as
maintain and provide to OPM upon request, documentation of those efforts.

(7) Suspend recovery efforts for a debt which is based upon a retroactive disenrollment
that has been appealed under 5 C.F.R. § 890.104 or a claim that has been appealed as a disputed

(8) Maintain records that document individual unrecovered erroneous payment collection
activities for audit or future reference.

(9) If OPM determines that a Member's claim has been paid in error for any reason
(except fraud and abuse), the Carrier shall make a prompt and diligent effort to recover the
erroneous payment to the Member from the Member or, if to the provider, from the provider as
specified in (g)(1) through (8).

(10) OPM will review the Carrier’s claims payments and procedures to validate the
Carrier’s prompt and diligent effort.

(h) All erroneous claim payments by the Carrier must be correctly adjusted in the
Carrier’s FEHBP rate development and/or Medical Loss Ratio calculation.

6. Section 3.10 Audit Resolution GAN-201D(JAN 2015). We amended this Section in order
to clarify OPM’s records retention policies.




(a) When OIG issues a Draft Report of findings to the Carrier, the Carrier must respond
with all available, accurate and relevant documentation to validate or invalidate the findings.
This must be done within the timeframe specified the OIG Draft Report transmittal letter. The
Carriers shall promptly begin reconciling findings and not wait until the receipt of the Final
Report to address disagreement with any findings previously communicated in the Draft Report.

OPM expects to fully resolve audits within 180 days of issuance of the final report. To enable
this, Carriers must expeditiously tender all documentation necessary for resolution of the audit
not later than 120 days from the date of the final audit report. This includes overpayment
recoveries via check or certification, full documentation of the Carrier’s position for findings
being contested, evidence supporting due diligence assertions, and support for all other pertinent
issues which OPM must consider, as appropriate. Fully supported requests for an extension will
be evaluated by the Contracting Officer on a case-by-case basis.

(b) The threshold at FAR 15.403-4(a)(1) in Section 3.4, Contractor Records Retention,
will not apply to records related to open audits being conducted by OIG, provided the carriers
were notified of the audit within the records retention timeframes. Specific records identified in
the scope of these open audits will need to be maintained by the Carrier until the audits are
resolved by OPM. This clause is effective prospectively as of the 2015 contract year.

7. Section 3.17 FEHB Family Member Verification Audit (JAN 2015). We added this
Section to address the potential family member verification audit in 2015.

OPM may conduct a family member verification audit. If OPM conducts the audit, the Carrier
shall pay a pro rata share for conducting the audit based on its proportion of FEHB premiums as
determined by OPM.




FAR Clauses

1. Section 5.1 Definitions GAN-20123(NOV 2013) (FAR 52.202-1)

a}——When a solicitation provision or contract clause uses a word or term that is defined in the
Federal Acquisition Regulation (FAR), the word or term has the same meaning as the definition
in FAR 2.101 in effect at the time the solicitation was issued, unless—

(3a) The solicitation, or amended solicitation, provides a different
definition;

(2b) The contracting parties agree to a different definition;

(3¢c) The part, subpart, or section of the FAR where the provision or clause
is prescribed provides a different meaning; or

(4d) The word or term is defined in FAR Part 31, for use in the cost principles
and procedures

2. Section 5.14 Utilization of Small Business Concerns® (JAN-2011)(JUL 2013) (FAR
52.219-8)

(@) It is the policy of the United States that small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small business concerns, HUBZone small
business concerns, small disadvantaged business concerns, and women-owned small business
concerns shall have the maximum practicable opportunity to participate in performing contracts
let by any Federal agency, including contracts and subcontracts for subsystems, assemblies,
components, and related services for major systems. It is further the policy of the United States
that its prime contractors establish procedures to ensure the timely payment of amounts due
pursuant to the terms of their subcontracts with small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small business concerns, HUBZone small
business concerns, small disadvantaged business concerns, and women-owned small business
concerns.

(b) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts
to the fullest extent consistent with efficient contract performance. The Contractor further agrees
to cooperate in any studies or surveys as may be conducted by the United States Small Business
Administration or the awarding agency of the United States as may be necessary to determine the
extent of the Contractor’s compliance with this clause.

(c) Definitions. As used in this contract --

“HUBZone small business concern” means a small business concern that appears on the
List of Qualified HUBZone Small Business Concerns maintained by the Small Business
Administration.-*

“Service-disabled veteran-owned small business concern

! Section 5.14 only applies to plans participating in the small business pilot (none are experience-rated HMOs).
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(1) Means a small business concern--

(i) Not less than 51 percent of which is owned by one or more service-disabled veterans
or, in the case of any publicly owned business, not less than 51 percent of the stock of which is
owned by one or more service-disabled veterans; and

(if) The management and daily business operations of which are controlled by one or
more service-disabled veterans or, in the case of a service-disabled veteran with permanent and
severe disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C. 101(2), with a
disability that is service-connected, as defined in 38 U.S.C. 101(16).

“Small business concern” means a small business as defined pursuant to Section 3 of the
Small Business Act and relevant regulations promulgated pursuant thereto.

“Small disadvantaged business concern” means a small business concern that represents,
as part of its offer that--

(1)(i) It has received certification as a small disadvantaged business concern consistent
with 13 CFR part 124, Subpart B;

£5(ii) No material change in disadvantaged ownership and control has occurred since its
certification;

5 (iii) Where the concern is owned by one or more individuals, the net worth of each
individual upon whom the certification is based does not exceed $750,000 after taking into
account the applicable exclusions set forth at 13 CFR 124.104(c)(2); and

£5(iv) It is identified, on the date of its representation, as a certified small disadvantaged
business in the-€ER Dynamic Small Business Search database maintained by the Small Business
Administration, or

(2) It represents in writing that it qualifies as a small disadvantaged business (SDB) for
any Federal subcontracting program, and believes in good faith that it is owned and controlled by
one or more socially and economically disadvantaged individuals and meets the SDB eligibility
criteria of 13 CFR 124.1002.

“Veteran-owned small business concern” means a small business concern--

(1) Not less than 51 percent of which is owned by one or more veterans (as defined at 38
U.S.C. 101(2)) or, in the case of any publicly owned business, not less than 51 percent of the
stock of which is owned by one or more veterans; and

(2) The management and daily business operations of which are controlled by one or
more veterans.

““\Women-owned small business concern” means a small business concern--

(1) That is at least 51 percent owned by one or more women, or, in the case of any
publicly owned business, at least 51 percent of the stock of which is owned by one or more
women; and

(2) Whose management and daily business operations are controlled by one or more
women.



(d)(1) Contractors acting in good faith may rely on written representations by their
subcontractors regarding their status as a small business concern, a veteran-owned small business
concern, a service-disabled veteran-owned small business concern, a-HUJBZone-smak-business
eeneern;-a small disadvantaged business concern, or a women-owned small business concern.

(2) The Contractor shall confirm that a subcontractor representing itself as a HUBZone
small business concern is certified by SBA as a HUBZone small business concern by accessing

the Central-ContractorRegistration{CCR)System for Award Management database or by
contacting the SBA. Options for contacting the SBA include—

(i) HUBZone small business database search application web page at
http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm; or http://www.sba.gov/hubzone;

(i) In writing to the Director/HUB, U.S. Small Business Administration, 409 3rd Street,
SW., Washington, DC 20416; or

(iii) The SBA HUBZone Help Desk at hubzone@sba.gov.

3. Section 5.47 Protecting the Government’s Interest When Subcontracting with Contractors
Debarred, Suspended or Proposed for Debarment {(BEC20103(AUG 2013) (FAR 52.209-6)

(a) Definition. “Commercially available off-the-shelf (COTS)” item, as used in this
clause—

(1) Means any item of supply (including construction material) that is—
(i) A commercial item (as defined in paragraph (1) of the definition in FAR 2.101);
(i) Sold in substantial quantities in the commercial marketplace; and

(iii) Offered to the Government, under a contract or subcontract at any tier, without
modification, in the same form in which it is sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in sectien-3-of the-Shipping-Act0f1984(46
U.S.C. App—170240102(4), such as agricultural products and petroleum products.

(b) The Government suspends or debars Contractors to protect the Government’s
interests. Other than a subcontract for a commercially available off-the-shelf item, the Contractor
shall not enter into any subcontract, in excess of $30,000 with a Contractor that is debarred,
suspended, or proposed for debarment by any executive agency unless there is a compelling
reason to do so.

(c) The Contractor shall require each proposed subcontractor whose subcontract will
exceed $30,000, other than a subcontractor providing a commercially available off-the-shelf
item, to disclose to the Contractor, in writing, whether as of the time of award of the subcontract,
the subcontractor, or its principals, is or is not debarred, suspended, or proposed for debarment
by the Federal Government.

(d) A corporate officer or a designee of the Contractor shall notify the Contracting
Officer, in writing, before entering into a subcontract with a party (other than a subcontractor
providing a commercially available off-the-shelf item) that is debarred, suspended, or proposed
for debarment (see FAR 9.404 for information on the Execluded-Parties-List-System for Award
Management (SAM) Exclusions). The notice must include the following:
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(1) The name of the subcontractor.
(2) The Contractor’s knowledge of the reasons for the subcontractor being #-the

Exeluded-Rarties-List-System-listed with an exclusion in SAM.

(3) The compelling reason(s) for doing business with the subcontractor notwithstanding

its inelusionin-the-ExcludedPartiesList- System-—being listed with an exclusion in SAM.

(4) The systems and procedures the Contractor has established to ensure that it is fully
protecting the Government>'s interests when dealing with such subcontractor in view of the
specific basis for the party’s debarment, suspension, or proposed debarment.

(e) Subcontracts. Unless this is a contract for the acquisition of commercial items, the
Contractor shall include the requirements of this clause, including this paragraph (e)
(appropriately modified for the identification of the parties), in each subcontract that—

(1) Exceeds $30,000 in value; and
(2) Is not a subcontract for commercially available off-the-shelf items.

4, Section 5.58 Payment by Electronic Funds Transfer—System for Award
ManagementCentral-Contractor Registration {OCF2003) (JUL 2013) (FAR 52.232-33)

(a) Method of payment.

(1) All payments by the Government under this contract shall be made by electronic
funds transfer (EFT), except as provided in paragraph (a)(2) of this clause. As used in this clause,
the term ““EFT"” refers to the funds transfer and may also include the payment information
transfer.

(2) In the event the Government is unable to release one or more payments by EFT, the
Contractor agrees to either— --

(i) Accept payment by check or some other mutually agreeable method of payment; or

(ii) Request the Government to extend the payment due date until such time as the Government
can make payment by EFT (but see paragraph (d) of this clause).

(b) Contractor's EFT information. The Government shall make payment to the
Contractor using the EFT information contained in the Central-Contractor Registration
{ECRSystem for Award Management (SAM) database. In the event that the EFT information
changes, the Contractor shall be responsible for providing the updated information to the
CCRSAM database.

(c) Mechanisms for EFT payment. The Government may make payment by EFT through
either the Automated Clearing House (ACH) network, subject to the rules of the National
Automated Clearing House Association, or the Fedwire Transfer System. The rules governing
Federal payments through the ACH are contained in 31 CFR partPart 210.

(d) Suspension of payment. If the Contractor’s EFT information in the CERSAM
database is incorrect, then the Government need not make payment to the Contractor under this
contract until correct EFT information is entered into the CGRSAM database; and any invoice or
contract financing request shall be deemed not to be a proper invoice for the purpose of prompt




payment under this contract. The prompt payment terms of the contract regarding notice of an
improper invoice and delays in accrual of interest penalties apply.

(e) Liability for uncompleted or erroneous transfers.

(1) If an uncompleted or erroneous transfer occurs because the Government used the
Contractor’s EFT information incorrectly, the Government remains responsible for—

(i) Making a correct payment;
(i) Paying any prompt payment penalty due; and
(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs because the Contractor’s EFT
information was incorrect, or was revised within 30 days of Government release of the EFT
payment transaction instruction to the Federal Reserve System, and—

(i) If the funds are no longer under the control of the payment office, the Government is
deemed to have made payment and the Contractor is responsible for recovery of any erroneously
directed funds; or

(ii) If the funds remain under the control of the payment office, the Government shall not
make payment, and the provisions of paragraph (d) of this clause shall apply.

(f) EFT and prompt payment. A payment shall be deemed to have been made in a timely
manner in accordance with the prompt payment terms of this contract if, in the EFT payment
transaction instruction released to the Federal Reserve System, the date specified for settlement
of the payment is on or before the prompt payment due date, provided the specified payment date
is a valid date under the rules of the Federal Reserve System.

(9) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract
as provided for in the assignment of claims terms of this contract, the Contractor shall require as
a condition of any such assignment, that the assignee shall register separately in the CERSAM
database and shall be paid by EFT in accordance with the terms of this clause. Notwithstanding
any other requirement of this contract, payment to an ultimate recipient other than the
Contractor, or a financial institution properly recognized under an assignment of claims pursuant
to subpart-32.8Subpart 32.8, is not permitted. In all respects, the requirements of this clause shall
apply to the assignee as if it were the Contractor. EFT information that shows the ultimate
recipient of the transfer to be other than the Contractor, in the absence of a proper assignment of
claims acceptable to the Government, is incorrect EFT information within the meaning of
paragraph (d) of this clause.

(h) Liability for change of EFT information by financial agent. The Government is not
liable for errors resulting from changes to EFT information made by the Contractor’s financial
agent.

(i) Payment information. The payment or disbursing office shall forward to the
Contractor available payment information that is suitable for transmission as of the date of
release of the EFT instruction to the Federal Reserve System. The Government may request the
Contractor to designate a desired format and method(s) for delivery of payment information from
a list of formats and methods the payment office is capable of executing. However, the
Government does not guarantee that any particular format or method of delivery is available at
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any particular payment office and retains the latitude to use the format and delivery method most
convenient to the Government. If the Government makes payment by check in accordance with
paragraph (a) of this clause, the Government shall mail the payment information to the
remittance address contained in the CCRSAM database.

5. Section 5.65 Employment Eligibility Verification fUL2012AUG 2013) (FAR 52.222-
54)

(a) Definitions. As used in this clause--

“Commercially available off-the-shelf (COTS) item--"—

(1) Means any item of supply that is—-

(i) A commercial item (as defined in paragraph (1) of the definition at 2.101);
(i) Sold in substantial quantities in the commercial marketplace; and

(iii) Offered to the Government, without modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in section-3-ofthe-Shipping-Act-0f1984-(46
U.S.C. App—176240102(4), such as agricultural products and petroleum products. Per 46 CFR

525.1 (c)(2), —“bulk cargo“” means cargo that is loaded and carried in bulk onboard ship without
mark or count, in a loose unpackaged form, having homogenous characteristics. Bulk cargo
loaded into intermodal equipment, except LASH or Seabee barges, is subject to mark and count
and, therefore, ceases to be bulk cargo.

“Employee assigned to the contract” means an employee who was hired after November
6, 1986 (after November 27, 2009 in the Commonwealth of the Northern Mariana Islands), who
is directly performing work, in the United States, under a contract that is required to include the
clause prescribed at 22.1803. An employee is not considered to be directly performing work
under a contract if the employee—

(1) Normally performs support work, such as indirect or overhead functions; and
(2) Does not perform any substantial duties applicable to the contract.

“Subcontract” means any contract, as defined in 2.101, entered into by a subcontractor to
furnish supplies or services for performance of a prime contract or a subcontract. It includes but
is not limited to purchase orders, and changes and modifications to purchase orders.

“Subcontractor” means any supplier, distributor, vendor, or firm that furnishes supplies or
services to or for a prime Contractor or another subcontractor.

“United States”, as defined in 8 U.S.C. 1101(a)(38), means the 50 States, the District of
Columbia, Puerto Rico, Guam, the Commonwealth of the Northern Mariana Islands, and the
U.S. Virgin Islands.

(b) Enrollment and verification requirements.

(1) If the Contractor is not enrolled as a Federal Contractor in E-Verify at time of contract
award, the Contractor shall—
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(i) Enroll. Enroll as a Federal Contractor in the E-Verify program within 30 calendar days
of contract award,;

(i1) Verify all new employees. Within 90 calendar days of enrollment in the E-Verify
program, begin to use E-Verify to initiate verification of employment eligibility of all new hires
of the Contractor, who are working in the United States, whether or not assigned to the contract,
within 3 business days after the date of hire (but see paragraph (b)(3) of this section); and

(iii) Verify employees assigned to the contract. For each employee assigned to the
contract, initiate verification within 90 calendar days after date of enrollment or within 30
calendar days of the employee’s assignment to the contract, whichever date is later (but see
paragraph (b)(4) of this section).

(2) If the Contractor is enrolled as a Federal Contractor in E-Verify at time of contract
award, the Contractor shall use E-Verify to initiate verification of employment eligibility of—

(1) All new employees.

(A) Enrolled 90 calendar days or more. The Contractor shall initiate verification of all
new hires of the Contractor, who are working in the United States, whether or not assigned to the
contract, within 3 business days after the date of hire (but see paragraph (b)(3) of this section); or

(B) Enrolled less than 90 calendar days. Within 90 calendar days after enrollment as a
Federal Contractor in E-Verify, the Contractor shall initiate verification of all new hires of the
Contractor, who are working in the United States, whether or not assigned to the contract, within
3 business days after the date of hire (but see paragraph (b)(3) of this section); or

(if) Employees assigned to the contract. For each employee assigned to the contract, the
Contractor shall initiate verification within 90 calendar days after date of contract award or
within 30 days after assignment to the contract, whichever date is later (but see paragraph (b)(4)
of this section).

(3) If the Contractor is an institution of higher education (as defined at 20 U.S.C.
1001(a)); a State or local government or the government of a Federally recognized Indian tribe;
or a surety performing under a takeover agreement entered into with a Federal agency pursuant
to a performance bond, the Contractor may choose to verify only employees assigned to the
contract, whether existing employees or new hires. The Contractor shall follow the applicable
verification requirements at (b)(1) or (b)(2); respectively, except that any requirement for
verification of new employees applies only to new employees assigned to the contract.

(4) Option to verify employment eligibility of all employees. The Contractor may elect to
verify all existing employees hired after November 6, 1986 (after November 27, 2009, in the
Commonwealth of the Northern Mariana Islands), rather than just those employees assigned to
the contract. The Contractor shall initiate verification for each existing employee working in the
United States who was hired after November 6, 1986 (after November 27, 2009, in the
Commonwealth of the Northern Mariana Islands), within 180 calendar days of—

(i) Enrollment in the E-Verify program; or

(i) Notification to E-Verify Operations of the Contractor’s decision to exercise this
option, using the contact information provided in the E-Verify program Memorandum of
Understanding (MOU).
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(5) The Contractor shall comply, for the period of performance of this contract, with the
requirements of the E-Verify program MOU.

(i) The Department of Homeland Security (DHS) or the Social Security Administration
(SSA) may terminate the Contractor’s MOU and deny access to the E-Verify system in
accordance with the terms of the MOU. In such case, the Contractor will be referred to a
suspension or debarment official.

(i) During the period between termination of the MOU and a decision by the suspension
or debarment official whether to suspend or debar, the Contractor is excused from its obligations
under paragraph (b) of this clause. If the suspension or debarment official determines not to
suspend or debar the Contractor, then the Contractor must reenroll in E-Verify.

(c) Web site. Information on registration for and use of the E-Verify program can be
obtained via the Internet at the Department of Homeland Security Web site:
http://www.dhs.gov/E-Verify.

(d) Individuals previously verified. The Contractor is not required by this clause to
perform additional employment verification using E-Verify for any employee —

(1) Whose employment eligibility was previously verified by the Contractor through the
E-Verify program;

(2) Who has been granted and holds an active U.S. Government security clearance for
access to confidential, secret, or top secret information in accordance with the National Industrial
Security Program Operating Manual; or

(3) Who has undergone a completed background investigation and been issued
credentials pursuant to Homeland Security Presidential Directive (HSPD)-12, Policy for a
Common Identification Standard for Federal Employees and Contractors.

(e) Subcontracts. The Contractor shall include the requirements of this clause, including
this paragraph (e) (appropriately modified for identification of the parties), in each subcontract
that —

(1) Is for—

(i) Commercial or noncommercial services (except for commercial services that are part
of the purchase of a COTS item (or an item that would be a COTS item, but for minor
modifications), performed by the COTS provider, and are normally provided for that COTS
item); or

(i) Construction;
(2) Has a value of more than $3,000; and
(3) Includes work performed in the United States.

6. Section 5.66 Updates of Publically Available Information Regarding Responsibility
Matters (FEB-2012}(JUL 2013) (FAR 52.209-9)

(a) The Contractor shall update the information in the Federal Awardee Performance and
integritylntegrity Information System (FAPIIS) on a semi-annual basis, throughout the life of the
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contract, by posting the required information in the Central-ContractorRegistrationSystem for
Award Management database via https://www.acquisition.gov.

(b) As required by section 3010 of the Supplemental Appropriations Act, 2010 (Pub. L.
111-212), all information posted in FAPIIS on or after April 15, 2011, except past performance
reviews, will be publicly available. FAPIIS consists of two segments—

(1) The non-public segment, into which Government officials and the Contractor post
information, which can only be viewed by—

(i) Government personnel and authorized users performing business on behalf of the
Government; or

(ii) The Contractor, when viewing data on itself;_and

(2) The publicly-available segment, to which all data in the non-public segment of
FAPIIS is automatically transferred after a waiting period of 14 calendar days, except for—

(i) Past performance reviews required by subpart 42.15;
(i) Information that was entered prior to April 15, 2011; or

(iii) Information that is withdrawn during the 14-calendar-day waiting period by the
Government official who posted it in accordance with paragraph (c)(1) of this clause.

(c) The Contractor will receive notification when the Government posts new information
to the Contractor’s record.

(1) If the Contractor asserts in writing within 7 calendar days, to the Government official
who posted the information, that some of the information posted to the non-public segment of
FAPIIS is covered by a disclosure exemption under the Freedom of Information Act, the
Government official who posted the information must within 7 calendar days remove the posting
from FAPIIS and resolve the issue in accordance with agency Freedom of Information
procedures, prior to reposting the releasable information. The contractor must cite 52.209-9 and
request removal within 7 calendar days of the posting to FAPIIS.

(2) The Contractor will also have an opportunity to post comments regarding information
that has been posted by the Government. The comments will be retained as long as the associated
information is retained, i.e.-, for a total period of 6 years. Contractor comments will remain a part
of the record unless the Contractor revises them.

(3) As required by section 3010 of Pub. L. 111-212, all information posted in FAPIIS on
or after April 15, 2011, except past performance reviews, will be publicly available.

(d) Public requests for system information posted prior to April 15, 2011, will be handled
under Freedom of Information Act procedures, including, where appropriate, procedures
promulgated under E.O. 12600.

7. Section 5.70 Combating Trafficking in Persons (FEB 2009) (FAR 52.222-50)
(a) Definitions. As used in this clause—

“Coercion” means—
(1) Threats of serious harm to or physical restraint against any person;
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(2) Any scheme, plan, or pattern intended to cause a person to believe that failure to
perform an act would result in serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercial sex act” means any sex act on account of which anything of value is given to or
received by any person.

“Debt bondage” means the status or condition of a debtor arising from a pledge by the debtor of
his or her personal services or of those of a person under his or her control as a security for debt,
if the value of those services as reasonably assessed is not applied toward the liquidation of the
debt or the length and nature of those services are not respectively limited and defined.

“Employee” means an employee of the Contractor directly engaged in the performance of work
under the contract who has other than a minimal impact or involvement in contract performance.

“Forced labor” means knowingly providing or obtaining the labor or services of a person—

(1) By threats of serious harm to, or physical restraint against, that person or another
person;

(2) By means of any scheme, plan, or pattern intended to cause the person to believe that,
if the person did not perform such labor or services, that person or another person would
suffer serious harm or physical restraint; or

(3) By means of the abuse or threatened abuse of law or the legal process.
“Involuntary servitude” includes a condition of servitude induced by means of—

(1) Any scheme, plan, or pattern intended to cause a person to believe that, if the person
did not enter into or continue in such conditions, that person or another person would
suffer serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process.
“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is induced by force, fraud, or coercion,
or in which the person induced to perform such act has not attained 18 years of age; or

(2) The recruitment, harboring, transportation, provision, or obtaining of a person for
labor or services, through the use of force, fraud, or coercion for the purpose of
subjection to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, transportation, provision, or obtaining of a
person for the purpose of a commercial sex act.

(b) Policy. The United States Government has adopted a zero tolerance policy regarding
trafficking in persons. Contractors and contractor employees shall not—

(1) Engage in severe forms of trafficking in persons during the period of performance of
the contract;

(2) Procure commercial sex acts during the period of performance of the contract; or
(3) Use forced labor in the performance of the contract.
(c) Contractor requirements. The Contractor shall—
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(1) Notify its employees of—

(i) The United States Government's zero tolerance policy described in paragraph

(b) of this clause; and

(ii) The actions that will be taken against employees for violations of this policy.

Such actions may include, but are not limited to, removal from the contract,

reduction in benefits, or termination of employment; and

(2) Take appropriate action, up to and including termination, against employees or
subcontractors that violate the policy in paragraph (b) of this clause.

(d) Notification. The Contractor shall inform the Contracting Officer immediately of—

(1) Any information it receives from any source (including host country law
enforcement) that alleges a Contractor employee, subcontractor, or subcontractor
employee has engaged in conduct that violates this policy; and

(2) Any actions taken against Contractor employees, subcontractors, or subcontractor

employees pursuant to this clause.

(e) Remedies. In addition to other remedies available to the Government, the Contractor's failure

to comply with the requirements of paragraphs (c), (d), or (f) of this clause may result in—
(1) Requiring the Contractor to remove a Contractor employee or employees from the

performance of the contract;
(2) Requiring the Contractor to terminate a subcontract;
(3) Suspension of contract payments;

(4) Loss of award fee, consistent with the award fee plan, for the performance period in

which the Government determined Contractor non-compliance;

(5) Termination of the contract for default or cause, in accordance with the termination

clause of this contract; or
(6) Suspension or debarment.

(F) Subcontracts. The Contractor shall include the substance of this clause, including this
paragraph (f), in all subcontracts.

(9) Mitigating Factor. The Contracting Officer may consider whether the Contactor had a

Trafficking in Persons awareness program at the time of the violation as a mitigating factor when

determining remedies. Additional information about Trafficking in Persons and examples of

awareness programs can be found at the website for the Department of State’s Office to Monitor

and Combat Trafficking in Persons at http://www.state.gov/g/tip.
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