
Attachment A 
Changes to Standard 2007 Experience-Rated HMO Health Benefits Contract 

 
1.  We corrected the date for Section 1.9 PLAN PERFORMANCE--EXPERIENCE-
RATED HMO CONTRACTS (JAN 2006)  
 
2.  Section 1.26 CONTRACT REQUIREMENTS GOVERNING OFF-SHORE 
VENDORS USE AND DISCLOSURE OF FEHB MEMBER HEALTH 
INFORMATION (JAN 2007).  We are adding the following section to note requirements 
for carriers using off-shore vendors. 
 
All business agreements, contracts and subcontracts entered into by the FEHB carrier, on 
behalf of the FEHB carrier, including but not limited to off-shore Vendors (meaning U.S. 
or foreign companies that provide services at a location outside the United States) using 
or receiving member protected health information (PHI), which term encompasses 
demographic information, must include the following provision: 
 

• In addition to other legal notification requirements, should there be an unlawful 
disclosure of PHI, the carrier agrees to notify OPM, as soon as practicable, of the 
disclosure.  If directed by OPM, the carrier agrees to terminate the contract with 
the Vendor. 

 
 
3.  Section 1.27 Carrier Disaster Recovery Plan (Jan.2007).  We are adding this section to 
indicate that Carriers are required to submit information about their disaster recovery 
plans as stated in Call Letter 2002-14. 
 
The Carrier must implement a disaster recovery plan that addresses, but is not limited to 
the following:  

(a) Medical and pharmacy procedures and requirements 
(b) Barriers to accessing needed health care; 
(c) Requests for out-of-network medical services; 
(d) Alternatives for medical pre-certification, referrals, medical necessity review and 

notification of hospital admissions; 
(e) Accessing other PCPs or specialists;  
(f) Pharmacy restrictions, refills, additional supplies of medications as backup;  
(g) Mail-order pharmacy; 
(h) Adhering to recommendations for vaccinations from the Center for Disease 

Control; 
(i) Claims payments; 
(j) Crisis toll free hotline;  
(k) Ability to identify current members;  
(l) Recovery procedures for critical business functions (i.e., system, network, 

communication, work area recovery); and 
(m) Secure backup site (hot/cold). 
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The Carrier must provide OPM with the following information:   
(a) description of its disaster recovery plan; 
(b) the carrier’s current state of readiness and the frequency of evaluations; 
(c) the carrier’s work with its subcontractor on this issue; 
(d) a timeline; and 
(e) any potential problem areas.   

 
Initially, this information must be submitted by January 1st.  Any changes to the disaster 
recovery plan should be considered as a significant event and communicated to OPM.  
 
4.  Section 2.13 BENEFITS PAYMENTS WHEN MEDICARE IS PRIMARY (JAN 
2007).  We propose adding the following language that would allow carriers to use the 
Department of Veterans Affairs (VA) Medicare-equivalent remittance advice (MRA) to 
determine Plan’s benefits payments for covered services. 
 
   When a Member who is covered by Medicare Part A, Part B, or Parts A and B on a fee-
for-service basis (a) receives services that generally are eligible for coverage by Medicare 
(regardless of whether or not benefits are paid by Medicare) and are covered by the 
Carrier, and (b) Medicare is the primary payer and the Carrier is the secondary payer for 
the Member under the order of benefit determination rules stated in Appendix A and 
Appendix D of this contract, then the Carrier shall limit its payment to an amount that 
supplements the benefits payable by Medicare (regardless of whether or not Medicare 
benefits are paid).  For Medicare Part B prescription drugs, the Carrier will coordinate 
benefits except when prescription drugs are purchased from retail or mail order.  When 
emergency services have been provided by a Medicare nonparticipating institutional 
provider and the provider is not reimbursed by Medicare, the Carrier shall pay its primary 
benefits.  Payments that supplement Medicare include amounts necessary to reimburse 
the Member for Medicare deductibles, coinsurance, copayments, and the balance between 
the Medicare approved amount and the Medicare limiting charge made by non-
participating providers.   
 
   Carriers may use the Department of Veterans Affairs (VA) Medicare-equivalent 
remittance advice (MRA) when the form is submitted to determine the Plan’s benefits 
payment for covered services provided to members who have Medicare as their primary 
payer, when Medicare does not pay the VA facility. 
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Changes to: 
 PART V Clauses 

 
 
5.  Update Section 5.45 LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN 
FEDERAL TRANSACTIONS (SEP 2005) (FAR 52.203-12) 

 
(a)  Definitions. 
"Agency," as used in this clause, means executive agency as defined in 2.101. 
"Covered Federal action," as used in this clause, means any of the following Federal 
actions: 
(1)  The awarding of any Federal contract. 
(2)  The making of any Federal grant. 
(3)  The making of any Federal loan. 
(4)  The entering into of any cooperative agreement. 
(5)  The extension, continuation, renewal, amendment, or modification of any Federal 
contract, grant, loan, or cooperative agreement. 
"Indian tribe" and "tribal organization," as used in this clause, have the meaning provided 
in section 4 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 
450B) and include Alaskan Natives. 
"Influencing or attempting to influence," as used in this clause, means making, with the 
intent to influence, any communication to or appearance before an officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an employee 
of a Member of Congress in connection with any covered Federal action. 
"Local government," as used in this clause, means a unit of government in a State and, if 
chartered, established, or otherwise recognized by a State for the performance of a 
governmental duty, including a local public authority, a special district, an intrastate 
district, a council of governments, a sponsor group representative organization, and any 
other instrumentality of a local government.   
“Officer or employee of an agency," as used in this clause, includes the following 
individuals who are employed by an agency: 
(1)  An individual who is appointed to a position in the Government under title 5, United 
States Code, including a position under a temporary appointment. 
(2)  A member of the uniformed services, as defined in subsection 101(3), title 37, United 
States Code. 
(3)  A special Government employee, as defined in section 202, title 18, United States 
Code. 
(4)  An individual who is a member of a Federal advisory committee, as defined by the 
Federal Advisory Committee Act, title 5, United States Code, appendix 2.   
"Person," as used in this clause, means an individual, corporation, company, association, 
authority, firm, partnership, society, State, and local government, regardless of whether 
such entity is operated for profit, or not for profit.  This term excludes an Indian tribe, 
tribal organization, or any other Indian organization with respect to expenditures 
specifically permitted by other Federal law.    
"Reasonable compensation," as used in this clause, means, with respect to a regularly 
employed officer or employee of any person, compensation that is consistent with the 
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normal compensation for such officer or employee for work that is not furnished to, not 
funded by, or not furnished in cooperation with the Federal Government.   
"Reasonable payment," as used in this clause, means, with respect to professional and 
other technical services, a payment in an amount that is consistent with the amount 
normally paid for such services in the private sector. 
"Recipient," as used in this clause, includes the Contractor and all subcontractors.  This 
term excludes an Indian tribe, tribal organization, or any other Indian organization with 
respect to expenditures specifically permitted by other Federal law. 
"Regularly employed," as used in this clause, means, with respect to an officer or 
employee of a person requesting or receiving a Federal contract, an officer or employee 
who is employed by such person for at least 130 working days within 1 year immediately 
preceding the date of the submission that initiates agency consideration of such person 
for receipt of such contract.  An officer or employee who is employed by such person for 
less than 130 working days within 1 year immediately preceding the date of the 
submission that initiates agency consideration of such person shall be considered to be 
regularly employed as soon as he or she is employed by such person for 130 working 
days. 
"State," as used in this clause, means a State of the United States, the District of 
Columbia, or an outlying area of the United States, an agency or instrumentality of a 
State, and multi-State, regional, or interstate entity having governmental duties and 
powers. 
(b)  Prohibitions. 
(1)  Section 1352 of title 31, United States Code, among other things, prohibits a recipient 
of a Federal contract, grant, loan, or cooperative agreement from using appropriated 
funds to pay any person for influencing or attempting to influence an officer or employee 
of any agency, a Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with any of the following covered 
Federal actions:  the awarding of any Federal contract; the making of any Federal grant; 
the making of any Federal loan; the entering into of any cooperative agreement; or the 
modification of any Federal contract, grant, loan, or cooperative agreement. 
(2)  The Act also requires Contractors to furnish a disclosure if any funds other than 
Federal appropriated funds (including profit or fee received under a covered Federal 
transaction) have been paid, or will be paid, to any person for influencing or attempting 
to influence an officer or employee of any agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a Member of Congress in connection with a 
Federal contract, grant, loan, or cooperative agreement. 
(3)  The prohibitions of the Act do not apply under the following conditions: 
(i)  Agency and legislative liaison by own employees. 
(A)  The prohibition on the use of appropriated funds, in subparagraph (b) (1) of this 
clause, does not apply in the case of a payment of reasonable compensation made to an 
officer or employee of a person requesting or receiving a covered Federal action if the 
payment is for agency and legislative liaison activities not directly related to a covered 
Federal action. 
(B)  For purposes of subdivision (b)(3)(i)(A) of this clause, providing any information 
specifically requested by an agency or Congress is permitted at any time. 
(C)  The following agency and legislative liaison activities are permitted at any time 
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where they are not related to a specific solicitation for any covered Federal action: 
(1)  Discussing with an agency the qualities and characteristics (including individual 
demonstrations) of the person's products or services, conditions or terms of sale, and 
service capabilities. 
(2)  Technical discussions and other activities regarding the application or adaptation of 
the person's products or services for an agency's use. 
(D)  The following agency and legislative liaison activities are permitted where they are 
prior to formal solicitation of any covered Federal action-- 
(1)  Providing any information not specifically requested but necessary for an agency to 
make an informed decision about initiation of a covered Federal action; 
(2)  Technical discussions regarding the preparation of an unsolicited proposal prior to its 
official submission; and 
(3)  Capability presentations by persons seeking awards from an agency pursuant to the 
provisions of the Small Business Act, as amended by Pub. L. 95-507, and subsequent 
amendments. 
(E)  Only those agency and legislative liaison activities expressly authorized by 
subdivision (b)(3)(i) of this clause are permitted under this clause. 
(ii)  Professional and technical services. 
(A)  The prohibition on the use of appropriated funds, in subparagraph (b)(1) of this 
clause, does not apply in the case of-- 
(1)  A payment of reasonable compensation made to an officer or employee of a person 
requesting or receiving a covered Federal action or an extension, continuation, renewal, 
amendment, or modification of a covered Federal action, if payment is for professional or 
technical services rendered directly in the preparation, submission, or negotiation of any 
bid, proposal, or application for that Federal action or for meeting requirements imposed 
by or pursuant to law, as a condition for receiving that Federal action. 
(2)  Any reasonable payment to a person, other than an officer or employee of a person 
requesting or receiving a covered Federal action or an extension, continuation, renewal, 
amendment, or modification of a covered Federal action if the payment is for professional 
or technical services rendered directly in the preparation, submission, or negotiation of 
any bid, proposal, or application for that Federal action or for meeting requirements 
imposed by or pursuant to law as a condition for receiving that Federal action.  Persons 
other than officers or employees of a person requesting or receiving a covered Federal 
action include consultants and trade associations. 
(B)  For purposes of subdivision (b)(3)(ii)(A) of this clause, "professional and technical 
services" shall be limited to advice and analysis directly applying any professional or 
technical discipline.  For example, drafting of a legal document accompanying a bid or 
proposal by a lawyer is allowable.   
Similarly, technical advice provided by an engineer on the performance or operational 
capability of a piece of equipment rendered directly in the negotiation of a contract is 
allowable.  However, communications with the intent to influence made by a professional 
(such as a licensed lawyer) or a technical person (such as a licensed accountant) are not 
allowable under this section unless they provide advice and analysis directly applying 
their professional or technical expertise and unless the advice or analysis is rendered 
directly and solely in the preparation, submission or negotiation of a covered Federal 
action.  Thus, for example, communications with the intent to influence made by a lawyer 
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that do not provide legal advice or analysis directly and solely related to the legal aspects 
of his or her client's proposal, but generally advocate one proposal over another are not 
allowable under this section because the lawyer is not providing professional legal 
services.  Similarly, communications with the intent to influence made by an engineer 
providing an engineering analysis prior to the preparation or submission of a bid or 
proposal are not allowable under this section since the engineer is providing technical 
services but not directly in the preparation, submission or negotiation of a covered 
Federal action. 
(C)  Requirements imposed by or pursuant to law as a condition for receiving a covered 
Federal award include those required by law or regulation and any other requirements in 
the actual award documents. 
(D)  Only those professional and technical services expressly authorized by subdivisions 
(b)(3)(ii) of this clause are permitted under this clause. 
(E)  The reporting requirements of FAR 3.803(a) shall not apply with respect to payments 
of reasonable compensation made to regularly employed officers or employees of a 
person. 
(c)  Disclosure. 
(1)  The Contractor who requests or receives from an agency a Federal contract shall file 
with that agency a disclosure form, OMB standard form LLL, Disclosure of Lobbying 
Activities, if such person has made or has agreed to make any payment using 
nonappropriated funds (to include profits from any covered Federal action), which would 
be prohibited under subparagraph (b)(1) of this clause, if paid for with appropriated 
funds. 
(2)  The Contractor shall file a disclosure form at the end of each calendar quarter in 
which there occurs any event that materially affects the accuracy of the information 
contained in any disclosure form previously filed by such person under subparagraph 
(c)(1) of this clause.  An event that materially affects the accuracy of the information 
reported includes-- 
(i)  A cumulative increase of $25,000 or more in the amount paid or expected to be paid 
for influencing or attempting to influence a covered Federal action; or 
(ii)  A change in the person(s) or individual(s) influencing or attempting to influence a 
covered Federal action; or 
(iii)  A change in the officer(s), employee(s), or Member(s) contacted to influence or 
attempt to influence a covered Federal action. 
(3)  The Contractor shall require the submittal of a certification, and if required, a 
disclosure form by any person who requests or receives any subcontract exceeding 
$100,000 under the Federal contract. 
(4)  All subcontractor disclosure forms (but not certifications) shall be forwarded from 
tier to tier until received by the prime Contractor.  The prime Contractor shall submit all 
disclosures to the Contracting Officer at the end of the calendar quarter in which the 
disclosure form is submitted by the subcontractor.  Each subcontractor certification shall 
be retained in the subcontract file of the awarding Contractor. 
(d)  Agreement.  The Contractor agrees not to make any payment prohibited by this 
clause. 
(e)  Penalties.   
 (1)  Any person who makes an expenditure prohibited under paragraph (a) of this 
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clause or who fails to file or amend the disclosure form to be filed or amended by 
paragraph (b) of this clause shall be subject to civil penalties as provided for by 31 U.S.C. 
1352.  An imposition of a civil penalty does not prevent the Government from seeking 
any other remedy that may be applicable. 
 (2)  Contractors may rely without liability on the representation made by their 
subcontractors in the certification and disclosure form. 
(f)  Cost allowability.  Nothing in this clause makes allowable or reasonable any costs 
which would otherwise be unallowable or unreasonable.  Conversely, costs made 
specifically unallowable by the requirements in this clause will not be made allowable 
under any other provision. 
 
 
 
 
 
 
 
 
 
 
 

  ER HMO Changes 7



Changes to Appendix D 
 

We have updated Appendix D Rules for Coordination of Benefits Model Regulation 
Service--July 2005 National Association of Insurance Commissioners to reflect the 2005 
NAIC Guidelines.   
 
When a person is covered by two (2) or more plans, the rules for determining the order of 
benefit payments are as follows: 

 
A. (1) The primary plan shall pay or provide its benefits as if the 

secondary plan or plans did not exist. 
 

 (2) If the primary plan is a closed panel plan and the secondary plan is 
not a closed panel plan, the secondary plan shall pay or provide 
benefits as if it were the primary plan when a covered person uses 
a non-panel provider, except for emergency services or authorized 
referrals that are paid or provided by the primary plan. 

 
(3) When multiple contracts providing coordinated coverage are 

treated as a single plan under this regulation, this section applies 
only to the plan as a whole, and coordination among the 
component contracts is governed by the terms of the contracts. If 
more than one carrier pays or provides benefits under the plan, the 
carrier designated as primary within the plan shall be responsible 
for the plan’s compliance with this regulation.  

 
(4) If a person is covered by more than one secondary plan, the order 

of benefit determination rules of this regulation decide the order in 
which secondary plans benefits are determined in relation to each 
other. Each secondary plan shall take into consideration the 
benefits of the primary plan or plans and the benefits of any other 
plan, which, under the rules of this regulation, has its benefits 
determined before those of that secondary plan. 

 
B. (1) Except as provided in Paragraph (2), a plan that does not contain 

order of benefit determination provisions that are consistent with 
this regulation is always the primary plan unless the provisions of 
both plans, regardless of the provisions of this paragraph, state that 
the complying plan is primary. 

 
 (2) Coverage that is obtained by virtue of membership in a group and 

designed to supplement a part of a basic package of benefits may 
provide that the supplementary coverage shall be excess to any 
other parts of the plan provided by the contract holder. Examples 
of these types of situations are major medical coverages that are 
superimposed over base plan hospital and surgical benefits, and 
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insurance type coverages that are written in connection with a 
closed panel plan to provide out-of-network benefits. 

 
C. A plan may take into consideration the benefits paid or provided by 

another plan only when, under the rules of this regulation, it is secondary 
to that other plan. 

 
D. Order of Benefit Determination 

 
Each plan determines its order of benefits using the first of the following 
rules that applies: 

 
(1) Non-Dependent or Dependent 

 
(a) Subject to Subparagraph (b) of this paragraph, the plan that 

covers the person other than as a dependent, for example as 
an employee, member, subscriber, policyholder or retiree, 
is the primary plan and the plan that covers the person as a 
dependent is the secondary plan.  

 
(b) (i) If the person is a Medicare beneficiary, and, as a 

result of the provisions of Title XVIII of the Social 
Security Act and implementing regulations, 
Medicare is: 

 
(I) Secondary to the plan covering the person as 

a dependent; and 
 

(II) Primary to the plan covering the person as 
other than a dependent (e.g. a retired 
employee), 

 
(ii) Then the order of benefits is reversed so that the 

plan covering the person as an employee, member, 
subscriber, policyholder or retiree is the secondary 
plan and the other plan covering the person as a 
dependent is the primary plan. 

 
Drafting Note: The provisions of Subparagraph (b) address the situation where federal 
law requires Medicare to be secondary with respect to group health plans in certain 
situations despite state law order of benefit determination provisions to the contrary. One 
example of this type of situation arises when a person, who is a Medicare beneficiary, is 
also covered under his or her own group health plan as a retiree and under a group health 
plan as a dependent of an active employee. In this situation, each of the three plans is 
secondary to the other as the following illustrates: (1) Medicare is secondary to the group 
health plan covering the person as a dependent of an active employee as required 
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pursuant to the Medicare secondary payer rules; (2) the group health plan covering the 
person as a dependent of an active employee is secondary to the group health plan 
covering the person as a retiree, as required under Subparagraph (a); and (3) the group 
health plan covering the claimant as retiree is secondary to Medicare because the plan is 
designed to supplement Medicare when Medicare is the primary plan. Subparagraph (b) 
resolves this problem by making the group health plan covering the person as a 
dependent of an active employee the primary plan. The dependent coverage pays before 
the non-dependent coverage even though under state law order of benefit determination 
provisions in the absence of Subparagraph (b), the non-dependent coverage (e.g. retiree 
coverage) would be expected to pay before the dependent coverage. Therefore, in cases 
that involve Medicare, generally, the dependent coverage pays first as the primary plan, 
Medicare pays second as the secondary plan, and the non-dependent coverage (e.g. 
retiree coverage) pays third.  
 
The reason why Subparagraph (b) provides for this order of benefits making the plan 
covering the person as dependent of an active employee primary is because Medicare will 
not be primary in most situations to any coverage that a dependent has on the basis of 
active employment and, as such, Medicare will not provide any information as to what 
Medicare would have paid had it been primary. The plan covering the person as a retiree 
cannot determine its payment as a secondary plan unless it has information about what 
the primary plan paid. The plan covering the person as a dependent of an active employee 
could be subject to penalties under the Medicare secondary payer rules if it refuses to pay 
its benefits. The plan covering the person as a retiree is not subject to the same penalties 
because, in this particular situation, as described above, which does not involve a person 
eligible for Medicare based on end-stage renal disease (ESRD), the plan can never be 
primary to Medicare. As such, out of the three plans providing coverage to the person, the 
plan covering the person as a dependent of an active employee can determine its benefits 
most easily.  
 

(2) Dependent Child Covered Under More Than One Plan 
 
Unless there is a court decree stating otherwise, plans covering a 
dependent child shall determine the order of benefits as follows:  
 
(a) For a dependent child whose parents are married or are 

living together, whether or not they have ever been 
married: 

 
 (i) The plan of the parent whose birthday falls earlier 

in the calendar year is the primary plan; or  
 
 (ii) If both parents have the same birthday, the plan that 

has covered the parent longest is the primary plan.  
 
(b) For a dependent child whose parents are divorced or 

separated or are not living together, whether or not they 
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have ever been married: 
 
 (i) If a court decree states that one of the parents is 

responsible for the dependent child’s health care 
expenses or health care coverage and the plan of 
that parent has actual knowledge of those terms, 
that plan is primary. If the parent with responsibility 
has no health care coverage for the dependent 
child’s health care expenses, but that parent’s 
spouse does, that parent’s spouse’s plan is the 
primary plan. This item shall not apply with respect 
to any plan year during which benefits are paid or 
provided before the entity has actual knowledge of 
the court decree provision; 

 
  (ii) If a court decree states that both parents are 

responsible for the dependent child’s health care 
expenses or health care coverage, the provisions of 
Subparagraph (a) of this paragraph shall determine 
the order of benefits;  

 
  (iii) If a court decree states that the parents have joint 

custody without specifying that one parent has 
responsibility for the health care expenses or health 
care coverage of the dependent child, the provisions 
of Subparagraph (a) of this paragraph shall 
determine the order of benefits; or  

 
 (iv) If there is no court decree allocating responsibility 

for the child’s health care expenses or health care 
coverage, the order of benefits for the child are as 
follows: 

 
 (I) The plan covering the custodial parent; 
 
 (II) The plan covering the custodial parent’s 

spouse; 
 
 (III) The plan covering the non-custodial parent; 

and then 
 
 (IV) The plan covering the non-custodial parent’s 

spouse. 
 
 (c) For a dependent child covered under more than one plan of 

individuals who are not the parents of the child, the order of 
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benefits shall be determined, as applicable, under 
Subparagraph (a) or (b) of this paragraph as if those 
individuals were parents of the child.  

 
Drafting Note: Subparagraph (c) addresses the situation where individuals other than the 
parents of a child are responsible for the child’s health care expenses or provide health 
care coverage for the child under each of their plans. In this situation, for the purpose of 
determining the order of benefits under this paragraph, Subparagraph (c) requires that 
these individuals be treated in the same manner as parents of the child.  
 

(3) Active Employee or Retired or Laid-Off Employee 
 

(a) The plan that covers a person as an active employee that is, 
an employee who is neither laid off nor retired or as a 
dependent of an active employee is the primary plan. The 
plan covering that same person as a retired or laid-off 
employee or as a dependent of a retired or laid-off 
employee is the secondary plan.  

 
(b) If the other plan does not have this rule, and as a result, the 

plans do not agree on the order of benefits, this rule is 
ignored.  

 
(c) This rule does not apply if the rule in Paragraph (1) can 

determine the order of benefits. 
 
Drafting Note: This rule applies only in the situation when the same person is covered 
under two plans, one of which is provided on the basis of active employment and the 
other of which is provided to retired or laid-off employees. The rule in Paragraph (1) does 
not apply because the person is covered either as a non-dependent under both plans (i.e. 
the person is covered under one plan as an active employee and at the same time is 
covered as a retired or laid-off employee under the other plan) or as a dependent under 
both plans (i.e. the person is covered under one plan as a dependent of an active 
employee and at the same time is covered under the other plan as a dependent of a retired 
or laid-off employee). This rule does not apply when a person is covered under his or her 
own plan as an active employee or retired or laid-off employee and a dependent under a 
spouse’s plan provided to the spouse on the basis of active employment. In this situation, 
the rule in Paragraph (1) applies because the person is covered as a non-dependent under 
one plan (i.e. the person is covered as an active employee or retired or laid-off employee) 
and at the same time is covered as a dependent under the other plan (i.e. the person is 
covered as a dependent under a plan provided on the basis of active employment or a plan 
that is provided to retired or laid-off employees).  
 

(4) COBRA or State Continuation Coverage 
 

(a) If a person whose coverage is provided pursuant to 
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COBRA or under a right of continuation pursuant to state 
or other federal law is covered under another plan, the plan 
covering the person as an employee, member, subscriber or 
retiree or covering the person as a dependent of an 
employee, member, subscriber or retiree is the primary plan 
and the plan covering that same person pursuant to 
COBRA or under a right of continuation pursuant to state 
or other federal law is the secondary plan. 

 
(b) If the other plan does not have this rule, and if, as a result, 

the plans do not agree on the order of benefits, this rule is 
ignored. 

 
(c) This rule does not apply if the rule in Paragraph (1) can 

determine the order of benefits 
 
Drafting Note: COBRA originally provided that coverage under a new group health plan 
caused the COBRA coverage to end. An amendment passed as part of P.L. 101-239, the 
Omnibus Budget Reconciliation Act of 1989 (OBRA 89), allows the COBRA coverage 
to continue if the newly acquired group health plan contains any preexisting condition 
exclusion or limitation. In this instance two group health plans will cover the person, and 
the rule above will be used to determine which of the plans determines its benefits first. 
In addition, some states have continuation provisions comparable to COBRA. 
 
Drafting Note: This rule applies only in the situation when a person has coverage 
pursuant to COBRA or under a right of continuation pursuant to state or other federal law 
and has coverage under another plan on the basis of employment. The rule under 
Paragraph (1) does not apply because the person is covered either: (a) as a non-dependent 
under both plans (i.e. the person is covered under a right of continuation as a qualified 
beneficiary who, on the day before a qualifying event, was covered under the group 
health plan as an employee or as a retired employee and is covered under his or her own 
plan as an employee, member, subscriber or retiree); or (b) as a dependent under both 
plans (i.e. the person is covered under a right of continuation as a qualified beneficiary 
who, on the day before a qualifying event, was covered under the group health plan as a 
dependent of an employee, member or subscriber or retired employee and is covered 
under the other plan as a dependent of an employee, member, subscriber or retiree). The 
rule under Paragraph (1) applies when the person is covered pursuant to COBRA or 
under a right of continuation pursuant to state or other federal law as a non-dependent 
and covered under the other plan as a dependent of an employee, member, subscriber or 
retiree. The rule in this paragraph does not apply because the person is covered as a non-
dependent under one of the plans and as a dependent under the other plan.  
 

(5) Longer or Shorter Length of Coverage 
 

(a) If the preceding rules do not determine the order of 
benefits, the plan that covered the person for the longer 
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period of time is the primary plan and the plan that covered 
the person for the shorter period of time is the secondary 
plan. 

 
(b) To determine the length of time a person has been covered 

under a plan, two successive plans shall be treated as one if 
the covered person was eligible under the second plan 
within twenty-four (24) hours after coverage under the first 
plan ended. 

 
(c) The start of a new plan does not include: 

 
(i) A change in the amount or scope of a plan’s 

benefits; 
 
(ii) A change in the entity that pays, provides or 

administers the plan’s benefits; or 
 
(iii) A change from one type of plan to another, such as, 

from a single employer plan to a multiple employer 
plan. 

 
(d) The person’s length of time covered under a plan is 

measured from the person’s first date of coverage under 
that plan. If that date is not readily available for a group 
plan, the date the person first became a member of the 
group shall be used as the date from which to determine the 
length of time the person’s coverage under the present plan 
has been in force. 

 
(6) If none of the preceding rules determines the order of benefits, the 

allowable expenses shall be shared equally between the plans. 
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