Attachment A
Proposed Changes to
Standard 2009 Community-Rated HMO Health Benefits Contract
NOTE: New and revised language is underlined and language to be deleted is struck
out.
1. We are revising the date in Table of Contents for Appendix D RULES FOR
COORDINATION OF BENEFITS, MODEL REGULATION SERVICE - JANUARY
2005, NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS.
D-

RULES FOR COORDINATION OF BENEFITS, MODEL REGULATION
SERVICE – JANUARY 2005, NATIONAL ASSOCIATION OF INSURANCE
COMMISSIONERS

2. We are revising language in (a) of Section 1.2 ENTIRE CONTRACT (JAN 2009) as
indicated below.
(a) This document as described in the Table of Contents constitutes the entire
contract between the parties. No oral statement of any person shall modify or otherwise
affect the terms, conditions, or specifications stated in this contract. Requests for
modification must be submitted in writing to the authorized Contracting Officer. Only
the Contracting Officer acting within the scope of his or her authority may execute a
contract modification on behalf of the government.
(b) All statements concerning coverage or benefits made by OPM, the Carrier or
by any individual covered under this contract shall be deemed representations and not
warranties. No such statement shall convey or void any coverage, increase or reduce any
benefits under this contract or be used in the prosecution of or defense of a claim under
this contract unless it is contained in writing and a copy of the instrument containing the
statement is or has been furnished to the Member or to the person making the claim
3. We are adding language to (c) of Section 1.7 STATISTICS AND SPECIAL
STUDIES (JAN 2009).
(a) The Carrier shall maintain or cause to be maintained statistical records of its
operations under the contract and shall furnish OPM, in the form prescribed by the
Contracting Officer, the statistical reports reasonably necessary for the OPM to carry out
its functions under Chapter 89 of title 5, United States Code.
(b) The Carrier shall furnish such other reasonable statistical data and reports of
special studies as the Contracting Officer may from time to time request for the purpose
of carrying out its functions under Chapter 89 of title 5, United States Code.
(c) The Carrier shall furnish the routine reports in the required number of copies
in a format to be determined by the Contracting Officer as instructed by OPM.
(d) The Carrier shall notify the OPM Contract Representative immediately upon
a change in the name or address of the Carrier's contract administrator(s).
1
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4. We are revising Section 1.9 Plan Performance - COMMUNITY-RATED HMO
CONTRACTS (JAN 2009) as follows:
•
•
•
•

Update the measures requested in the annual Fraud and Abuse reports;
Address inquiries accuracy with the new language in (6), (7), and (8);
Update the Call Answer Timeliness measure in 9(i) to be consistent with NCQA
measurements; and
Renumber the remaining items in this section as indicated below.

(a) Detection of Fraud and Abuse. The Carrier shall conduct a program to assess
its vulnerability to fraud and abuse and shall operate a system designed to detect and
eliminate fraud and abuse internally by Carrier employees and subcontractors, by
providers providing goods or services to FEHB Members, and by individual FEHB
Members. The program must specify provisions in place for cost avoidance not just
fraud detection, along with criteria for follow-up actions. The Carrier must submit to
OPM an annual analysis of the costs and benefits and a narrative of its fraud and abuse
program. The Carrier must submit annual reports to OPM by March 31 addressing the
following: cases opened; dollars identified as lost and recovered; actual and projected
savings; cases referred to law enforcement and referred to OPM –OIG and those resolved
administratively; and number of arrests and criminal convictions. The report will also
include the industry standards checklist.
(b) Clinical Care Measures. The Carrier shall measure and/or collect data on the
quality of the health care services it provides to its members as requested by OPM.
Measurement/data collection efforts may include performance measurement systems such
as Health Plan Employer Data and Information Set (HEDIS), or similar measures
developed by accrediting organizations such as the National Committee for Quality
Assurance (NCQA), the Joint Commission on Accreditation of Healthcare Organizations
(JCAHO), or URAC. Costs incurred by the Carrier for collecting or contracting with a
vendor to collect quality measures/data shall be the Carrier’s responsibility.
(c) Patient Safety. The Carrier shall implement a patient safety improvement
program. At a minimum, the Carrier shall -(1) Report to OPM on its current patient safety initiatives;
(2) Report to OPM on how it will strengthen its patient safety program for the
future;
(3) Assist OPM in providing its members with consumer information and
education regarding patient safety; and
(4) Work with its providers, independent accrediting organizations, and others to
implement patient safety improvement programs.
(d) Accreditation. To demonstrate its commitment to providing quality, costeffective health care, if it has 500 or more Federal enrollees, the Carrier shall continue to
pursue and maintain accreditation according to the steps and timeframes outlined in the
carrier's current business plan. The carrier shall submit accreditation changes and
business plan updates to its OPM contract representative.
(e) Consumer Assessments of Healthcare Providers and Systems (CAHPS). In
addition to any other means of surveying Plan members that the Carrier may develop, the
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Carrier shall participate in the HEDIS Consumer Assessments of Healthcare Providers
and Systems (CAHPS) to provide feedback to enrollees on enrollee experience with the
various FEHBP plans. The Carrier shall take into account the published results of the
survey, or other results as directed by OPM, in identifying areas for improvement as part
of the Carrier’s quality assurance program. Payment of survey charges will be in
accordance with Section 3.7.
(f) Physician Credentialing. The Carrier is encouraged to use an independent
accrediting organization to validate its physician credentialing. If the Carrier's physicians
meet the credentialing requirements of the credentialing organization, it has met and
exceeds the minimum requirements listed below. Otherwise, the Carrier must
demonstrate that it requires the following credential checks of all of its physicians, both
during the initial hiring process and during periodic re-credentialing. As an alternative,
the Carrier may demonstrate that the following credential checks are performed by a
secondary source, such as a hospital.
• Verification of medical school graduation records.
• Routine check with local and/or state medical societies and/or boards.
• Routine check of the Department of Health and Human Services (DHHS) list
of debarred providers.
• Routine check of the National Practitioner Data Bank.
(g) Contract Quality Assurance. The Carrier shall develop and apply a quality
assurance program specifying procedures for assuring contract quality. At a minimum
the Carrier shall meet the following standards and submit an annual report to OPM on
these standards by July 1 of the following contract period.
(1) Claims Processing Accuracy - the number of FEHB claims processed
accurately divided by the total number of FEHB claims processed for the given time
period, expressed as a percentage.
REQUIRED STANDARD: An average of 95 percent of FEHB claims must be
processed accurately.
(2) Coordination of Benefits (COB) - the Carrier must demonstrate that a
statistically valid sampling technique is routinely used to identify FEHB claims prior to
or after processing that require(d) coordination of benefits (COB) with a third party
payer. As an alternative, the Carrier may provide evidence that it pursues all claims for
COB.
(3) Claims Timeliness - the average number of working days from the date the
Carrier receives an FEHB claim to the date it adjudicates it (paid, denied or a request for
further information is sent out), for the given time period, expressed as a cumulative
percentage.
REQUIRED STANDARD: The Carrier adjudicates 95 percent of claims within 30
working days.
(4) Processing ID cards on change of plan or option - the number of calendar
days from the date the Carrier receives the enrollment from the enrollee’s agency or
retirement system to the date it issues the ID card.
REQUIRED STANDARD: The Carrier issues the ID card within fifteen calendar days
after receiving the enrollment from the enrollee’s agency or retirement system except that
the Carrier will issue ID cards resulting from an open season election within fifteen
calendar days or by December 15, whichever is later.
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(5) Member Inquiries - the number of working days taken to respond to an FEHB
member's written inquiry, expressed as a cumulative percentage, for the given time
period.
REQUIRED STANDARD: The Carrier responds to 90 percent of inquiries within 15
working days (including internet inquiries).
(6) Written Inquiries Accuracy –the number of FEHB written inquiries handled
accurately divided by the total number of FEHB written inquiries handled for the given
time period, expressed as a percentage.
REQUIRED STANDARD: A minimum of 97 percent of FEHB written inquiries shall
be answered accurately.
(7) Telephone Inquiries Accuracy –the number of FEHB telephone inquiries
handled accurately divided by the total number of FEHB telephone inquiries handled for
the given time period, expressed as a percentage.
REQUIRED STANDARD: A minimum of 97 percent of FEHB telephone inquiries
shall be answered accurately.
(8) Internet Inquiries Accuracy –the number of Internet FEHB inquiries handled
accurately divided by the total number of FEHB Internet inquiries handled for the given
time period, expressed as a percentage.
REQUIRED STANDARD: A minimum of 97 percent of FEHB Internet inquiries shall
be answered accurately.
(9) Telephone Access - the Carrier shall report on the following statistics
concerning telephone access to the member services department (or its equivalent) for the
given time period. Except that, if the Carrier does not have a computerized phone
system, report results of periodic surveys on telephone access.
(i) Call Answer Timeliness - The percentage of calls answered by a live
voice within 30 seconds.
(ii) Telephone Blockage Rate - the percentage of time that callers receive a
busy signal when calling the Carrier.
REQUIRED STANDARD: No more than 5% of callers receive a busy signal.
(iii) Telephone Abandonment Rate - the number of calls attempted but not
completed (presumably because callers tired of waiting to be connected to a Carrier
representative) divided by the total number of calls attempted (both completed and not
completed), expressed as a percentage.
REQUIRED STANDARD: On average, enrollees abandon the effort no more
than 5 percent of the time.
(iv) Initial Call Resolution – the percentage of issues resolved during the
initial call.
REQUIRED STANDARD: On average, caller’s issues must be resolved
during the initial call at least 60% of the time.
(10) Responsiveness to FEHB Member Requests for Reconsideration:
REQUIRED STANDARD: For 100 percent of written FEHB disputed claim requests
received for the given time period, within 30 days after receipt by the Carrier, the Carrier
shall affirm the denial in writing to the FEHB member, pay the claim, provide the
service, or request additional information reasonably necessary to make a determination.
(h) Quality Assurance Plan. The Carrier must demonstrate that a statistically
valid sampling technique is routinely used prior to or after processing to randomly
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sample FEHB claims against Carrier quality assurance/fraud and abuse prevention
standards.
(i) Reporting Compliance. The Carrier shall keep complete records of its quality
assurance procedures and fraud prevention program and the results of their
implementation and make them available to the Government as determined by OPM.
(j) Correction of deficiencies. The Contracting Officer may order the correction
of a deficiency in the Carrier's quality assurance program or fraud prevention program.
The Carrier shall take the necessary action promptly to implement the Contracting
Officer's order. If the Contracting Officer orders a modification of the Carrier's quality
assurance program or fraud prevention program pursuant to this paragraph (j) after the
contract year has begun, the costs incurred to correct the deficiency may be excluded
from the administrative expenses -- for the contract year -- that are subject to the
administrative expenses limitation specified at Appendix B; provided the Carrier
demonstrates that the correction of the deficiency significantly increases the Carrier's
liability under this contract.
(k) In order to allow sufficient implementation time, the Contracting Officer will
notify the Carrier reasonably in advance of any new requirement(s) under paragraphs (a)
through (i).
5. We are revising Section 1.13 INFORMATION AND MARKETING MATERIALS
(JAN 2009) to allow carriers to distribute the brochure for the visually impaired in
formats in addition to audio cassette.
(a) OPM and the Carrier shall agree upon language setting forth the benefits,
exclusions and other language of the Plan. The Carrier bears full responsibility for the
accuracy of its FEHB brochure. OPM, in its sole discretion, may order the Carrier to
produce and distribute the agreed upon brochure text, in a format and quantity approved
by OPM, including an electronic 508 compliant brochure version, Section 508 of the
Rehabilitation Act of 1973, as amended 29 U.S.C. § 794d, for OPM’s web site. This
formatted document is referred to as the FEHB brochure. The Carrier shall distribute the
FEHB brochure on a timely basis to all Federal employees, annuitants, former spouses
and former employees and dependents enrolled in the Plan. The Carrier shall also
distribute the document(s) to Federal agencies to be made available to such individuals
who are eligible to enroll under this contract. At the direction of OPM, the Carrier shall
produce and distribute an audio cassette version, CD, or other electronic media of the
approved language. The Carrier may print additional FEHB brochures for distribution for
its own use, but only in the approved format and at its own expense.
(b) Supplemental material. Only marketing materials or other supplemental
literature prepared in accordance with FEHBAR 1652.203-70 (Section 1.14 of this
contract) may be distributed or displayed at or through Federal facilities.
(c) The Carrier shall reflect the statement of benefits in the agreed upon brochure
text included at Appendix A of this contract, verbatim, in the FEHB brochure.
(d) OPM may order the Carrier to prepare an addendum or reissue the FEHB
brochure or any piece(s) of supplemental marketing material at no expense to the
Government if it is found to not conform to the agreed upon brochure text and/or
supplemental marketing materials preparations described in paragraphs (a), (b) and (c) of
5
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this section.
6. We are adding Section 1.28 HEALTH INFORMATION TECHNOLOGY PRIVACY
AND SECURITY (JAN 2009) to indicate privacy protection and security that carriers
must comply with regarding health information technology.
(a) The Carrier shall take all steps reasonably necessary to ensure that any of its
contracting entities that electronically collect, create, receive, store or transmit
individually identifiable protected health information provide for the privacy protection
and security of that information.
(b) Any Carrier subcontractor, large provider, vendor, or other entity (such as a
personal health record vendor or other contracting entity that administers quality and cost
or price transparency software applications that collect, create, receive, store or transmit
individually identifiable protected health information of Federal enrollees/patients) that
does not qualify as a covered entity or business associate under the Health Insurance
Portability and Accountability Act of 1996 (HIPAA) or regulations will be required by
the Carrier through contract to, at a minimum, comply with equivalent privacy and
security policies as are required of a “covered entity” under the HIPAA Privacy and
Security regulations.
(c) The Carrier will provide for consumer transparency including, but not limited
to, the posting of the subcontractor’s, large provider’s, vendor’s or other entity’s notice of
privacy practices prominently at the point where the enrollee/patient enters the
subcontractor’s, large provider’s, vendor’s or other entity’s website or web portal.
(d) Notices of privacy practices disclosures must describe the uses of individually
identifiable protected health information and any potential disclosure to other entities as
described in the HIPPA Privacy Rule.
7. We are adding section (h) to Section 2.2 BENEFITS PROVIDED (JAN 2007 2009) to
ensure carriers comply with applicable Federal laws and/or regulations.
(a) The Carrier shall provide the benefits as described in the agreed upon brochure
text found in Appendix A.
(b) In addition to providing benefits in accordance with (a) above, the Carrier
shall be authorized to modify them as follows:
(1) To permit methods of treatment not expressly provided for, but not prohibited
by law, rule or Federal policy, if otherwise contractually appropriate, and if such
treatment is medically necessary and is as cost effective as providing benefits to which
the Member may otherwise be entitled.
(2) To pay for or provide a health service or supply in an individual case which
does not come within the specific benefit provisions of the contract, if the Carrier
determines the benefit is within the intent of the contract, and the Carrier determines that
the provision of such benefit is in the best interests of the Federal Employees Health
Benefits Program.
(3) In individual cases, after consultation with and concurrence by the Member
and provider(s), to offer a benefit alternative not ordinarily covered under this contract
which will result in equally effective medical treatment at no greater benefit cost. An
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alternative benefit will be made available for a limited time period and is subject to the
Carrier’s ongoing review. Members must cooperate with the Carrier’s review process.
(c) The decision to offer, deny, or withdraw coverage for a modified benefit
provided in accordance with (b) above is solely within the Carrier's discretion (unless the
Carrier and member have entered into an alternative benefits agreement that expressly
modifies this authority), and is not subject to OPM review under the disputed claims
process.
(d) In each case when the Carrier provides a benefit in accordance with the
authority of (b) above the Carrier shall document in writing prior to the provision of such
benefit the reasons and justification for its determination. The writing may be in the form
of an alternative benefit agreement with the Member. Such payment or provision of
services or supplies shall not be considered to be a precedent in the disposition of similar
cases or extensions in the same case beyond the approved period.
(e) Except as provided for in (b) above, the Carrier shall provide benefits for
services or supplies in accordance with Appendix A.
(f) The Carrier, subject to (g) below, shall determine whether in its judgment a
service or supply is medically necessary or payable under this contract.
(g) The Carrier agrees to pay for or provide a health service or supply in an
individual case if OPM finds that the Member is entitled thereto under the terms of the
contract.
(h) When necessary to comply with any applicable Federal laws and/or
regulations, OPM may direct the Carrier to pay for or provide a health service or supply,
notwithstanding (b) and (e) above.
8. We are replacing Appendix D Rules for Coordination of Benefits with the correct text.
APPENDIX D
RULES FOR COORDINATION OF BENEFITS
Model Regulation Service--July 2005
National Association of Insurance Commissioners
When a person is covered by two (2) or more plans, the rules for determining the order of
benefit payments are as follows:
A.

(1)

The primary plan shall pay or provide its benefits as if the
secondary plan or plans did not exist.

(2)

If the primary plan is a closed panel plan and the secondary plan is
not a closed panel plan, the secondary plan shall pay or provide
benefits as if it were the primary plan when a covered person uses
a non-panel provider, except for emergency services or authorized
referrals that are paid or provided by the primary plan.
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B.

(3)

When multiple contracts providing coordinated coverage are
treated as a single plan under this regulation, this section applies
only to the plan as a whole, and coordination among the
component contracts is governed by the terms of the contracts. If
more than one carrier pays or provides benefits under the plan, the
carrier designated as primary within the plan shall be responsible
for the plan’s compliance with this regulation.

(4)

If a person is covered by more than one secondary plan, the order
of benefit determination rules of this regulation decide the order in
which secondary plans benefits are determined in relation to each
other. Each secondary plan shall take into consideration the
benefits of the primary plan or plans and the benefits of any other
plan, which, under the rules of this regulation, has its benefits
determined before those of that secondary plan.

(1)

Except as provided in Paragraph (2), a plan that does not contain
order of benefit determination provisions that are consistent with
this regulation is always the primary plan unless the provisions of
both plans, regardless of the provisions of this paragraph, state that
the complying plan is primary.

(2)

Coverage that is obtained by virtue of membership in a group and
designed to supplement a part of a basic package of benefits may
provide that the supplementary coverage shall be excess to any
other parts of the plan provided by the contract holder. Examples
of these types of situations are major medical coverages that are
superimposed over base plan hospital and surgical benefits, and
insurance type coverages that are written in connection with a
closed panel plan to provide out-of-network benefits.

C.

A plan may take into consideration the benefits paid or provided by
another plan only when, under the rules of this regulation, it is secondary
to that other plan.

D.

Order of Benefit Determination
Each plan determines its order of benefits using the first of the following
rules that applies:
(1)

Non-Dependent or Dependent
(a)

Subject to Subparagraph (b) of this paragraph, the plan that
covers the person other than as a dependent, for example as
an employee, member, subscriber, policyholder or retiree,
is the primary plan and the plan that covers the person as a
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dependent is the secondary plan.
(b)

(i)

(ii)

If the person is a Medicare beneficiary, and, as a
result of the provisions of Title XVIII of the Social
Security Act and implementing regulations,
Medicare is:
(I)

Secondary to the plan covering the person as
a dependent; and

(II)

Primary to the plan covering the person as
other than a dependent (e.g. a retired
employee),

Then the order of benefits is reversed so that the
plan covering the person as an employee, member,
subscriber, policyholder or retiree is the secondary
plan and the other plan covering the person as a
dependent is the primary plan.

Drafting Note: The provisions of Subparagraph (b) address the situation where federal
law requires Medicare to be secondary with respect to group health plans in certain
situations despite state law order of benefit determination provisions to the contrary. One
example of this type of situation arises when a person, who is a Medicare beneficiary, is
also covered under his or her own group health plan as a retiree and under a group health
plan as a dependent of an active employee. In this situation, each of the three plans is
secondary to the other as the following illustrates: (1) Medicare is secondary to the group
health plan covering the person as a dependent of an active employee as required
pursuant to the Medicare secondary payer rules; (2) the group health plan covering the
person as a dependent of an active employee is secondary to the group health plan
covering the person as a retiree, as required under Subparagraph (a); and (3) the group
health plan covering the claimant as retiree is secondary to Medicare because the plan is
designed to supplement Medicare when Medicare is the primary plan. Subparagraph (b)
resolves this problem by making the group health plan covering the person as a
dependent of an active employee the primary plan. The dependent coverage pays before
the non-dependent coverage even though under state law order of benefit determination
provisions in the absence of Subparagraph (b), the non-dependent coverage (e.g. retiree
coverage) would be expected to pay before the dependent coverage. Therefore, in cases
that involve Medicare, generally, the dependent coverage pays first as the primary plan,
Medicare pays second as the secondary plan, and the non-dependent coverage (e.g.
retiree coverage) pays third.
The reason why Subparagraph (b) provides for this order of benefits making the plan
covering the person as dependent of an active employee primary is because Medicare will
not be primary in most situations to any coverage that a dependent has on the basis of
active employment and, as such, Medicare will not provide any information as to what
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Medicare would have paid had it been primary. The plan covering the person as a retiree
cannot determine its payment as a secondary plan unless it has information about what
the primary plan paid. The plan covering the person as a dependent of an active employee
could be subject to penalties under the Medicare secondary payer rules if it refuses to pay
its benefits. The plan covering the person as a retiree is not subject to the same penalties
because, in this particular situation, as described above, which does not involve a person
eligible for Medicare based on end-stage renal disease (ESRD), the plan can never be
primary to Medicare. As such, out of the three plans providing coverage to the person, the
plan covering the person as a dependent of an active employee can determine its benefits
most easily.
(2)

Dependent Child Covered Under More Than One Plan
Unless there is a court decree stating otherwise, plans covering a
dependent child shall determine the order of benefits as follows:
(a)

(b)

For a dependent child whose parents are married or are
living together, whether or not they have ever been
married:
(i)

The plan of the parent whose birthday falls earlier
in the calendar year is the primary plan; or

(ii)

If both parents have the same birthday, the plan that
has covered the parent longest is the primary plan.

For a dependent child whose parents are divorced or
separated or are not living together, whether or not they
have ever been married:
(i)

(ii)

If a court decree states that one of the parents is
responsible for the dependent child’s health care
expenses or health care coverage and the plan of
that parent has actual knowledge of those terms,
that plan is primary. If the parent with responsibility
has no health care coverage for the dependent
child’s health care expenses, but that parent’s
spouse does, that parent’s spouse’s plan is the
primary plan. This item shall not apply with respect
to any plan year during which benefits are paid or
provided before the entity has actual knowledge of
the court decree provision;

If a court decree states that both parents are responsible for
the dependent child’s health care expenses or health
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care coverage, the provisions of Subparagraph (a) of
this paragraph shall determine the order of benefits;

(c)

(iii)

If a court decree states that the parents have joint
custody without specifying that one parent has
responsibility for the health care expenses or health
care coverage of the dependent child, the provisions
of Subparagraph (a) of this paragraph shall
determine the order of benefits; or

(iv)

If there is no court decree allocating responsibility
for the child’s health care expenses or health care
coverage, the order of benefits for the child are as
follows:
(I)

The plan covering the custodial parent;

(II)

The plan covering the custodial parent’s
spouse;

(III)

The plan covering the non-custodial parent;
and then

(IV)

The plan covering the non-custodial parent’s
spouse.

For a dependent child covered under more than one plan of
individuals who are not the parents of the child, the order of
benefits shall be determined, as applicable, under
Subparagraph (a) or (b) of this paragraph as if those
individuals were parents of the child.

Drafting Note: Subparagraph (c) addresses the situation where individuals other than the
parents of a child are responsible for the child’s health care expenses or provide health
care coverage for the child under each of their plans. In this situation, for the purpose of
determining the order of benefits under this paragraph, Subparagraph (c) requires that
these individuals be treated in the same manner as parents of the child.
(3)

Active Employee or Retired or Laid-Off Employee
(a)

The plan that covers a person as an active employee that is,
an employee who is neither laid off nor retired or as a
dependent of an active employee is the primary plan. The
plan covering that same person as a retired or laid-off
employee or as a dependent of a retired or laid-off
employee is the secondary plan.
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(b)

If the other plan does not have this rule, and as a result, the
plans do not agree on the order of benefits, this rule is
ignored.

(c)

This rule does not apply if the rule in Paragraph (1) can
determine the order of benefits.

Drafting Note: This rule applies only in the situation when the same person is covered
under two plans, one of which is provided on the basis of active employment and the
other of which is provided to retired or laid-off employees. The rule in Paragraph (1) does
not apply because the person is covered either as a non-dependent under both plans (i.e.
the person is covered under one plan as an active employee and at the same time is
covered as a retired or laid-off employee under the other plan) or as a dependent under
both plans (i.e. the person is covered under one plan as a dependent of an active
employee and at the same time is covered under the other plan as a dependent of a retired
or laid-off employee). This rule does not apply when a person is covered under his or her
own plan as an active employee or retired or laid-off employee and a dependent under a
spouse’s plan provided to the spouse on the basis of active employment. In this situation,
the rule in Paragraph (1) applies because the person is covered as a non-dependent under
one plan (i.e. the person is covered as an active employee or retired or laid-off employee)
and at the same time is covered as a dependent under the other plan (i.e. the person is
covered as a dependent under a plan provided on the basis of active employment or a plan
that is provided to retired or laid-off employees).
(4)

COBRA or State Continuation Coverage
(a)

If a person whose coverage is provided pursuant to
COBRA or under a right of continuation pursuant to state
or other federal law is covered under another plan, the plan
covering the person as an employee, member, subscriber or
retiree or covering the person as a dependent of an
employee, member, subscriber or retiree is the primary plan
and the plan covering that same person pursuant to
COBRA or under a right of continuation pursuant to state
or other federal law is the secondary plan.

(b)

If the other plan does not have this rule, and if, as a result,
the plans do not agree on the order of benefits, this rule is
ignored.

(c)

This rule does not apply if the rule in Paragraph (1) can
determine the order of benefits

Drafting Note: COBRA originally provided that coverage under a new group health plan
caused the COBRA coverage to end. An amendment passed as part of P.L. 101-239, the
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Omnibus Budget Reconciliation Act of 1989 (OBRA 89), allows the COBRA coverage
to continue if the newly acquired group health plan contains any preexisting condition
exclusion or limitation. In this instance two group health plans will cover the person, and
the rule above will be used to determine which of the plans determines its benefits first.
In addition, some states have continuation provisions comparable to COBRA.
Drafting Note: This rule applies only in the situation when a person has coverage
pursuant to COBRA or under a right of continuation pursuant to state or other federal law
and has coverage under another plan on the basis of employment. The rule under
Paragraph (1) does not apply because the person is covered either: (a) as a non-dependent
under both plans (i.e. the person is covered under a right of continuation as a qualified
beneficiary who, on the day before a qualifying event, was covered under the group
health plan as an employee or as a retired employee and is covered under his or her own
plan as an employee, member, subscriber or retiree); or (b) as a dependent under both
plans (i.e. the person is covered under a right of continuation as a qualified beneficiary
who, on the day before a qualifying event, was covered under the group health plan as a
dependent of an employee, member or subscriber or retired employee and is covered
under the other plan as a dependent of an employee, member, subscriber or retiree). The
rule under Paragraph (1) applies when the person is covered pursuant to COBRA or
under a right of continuation pursuant to state or other federal law as a non-dependent
and covered under the other plan as a dependent of an employee, member, subscriber or
retiree. The rule in this paragraph does not apply because the person is covered as a nondependent under one of the plans and as a dependent under the other plan.
(5)

Longer or Shorter Length of Coverage
(a)

If the preceding rules do not determine the order of
benefits, the plan that covered the person for the longer
period of time is the primary plan and the plan that covered
the person for the shorter period of time is the secondary
plan.

(b)

To determine the length of time a person has been covered
under a plan, two successive plans shall be treated as one if
the covered person was eligible under the second plan
within twenty-four (24) hours after coverage under the first
plan ended.

(c)

The start of a new plan does not include:
(i)

A change in the amount or scope of a plan’s
benefits;

(ii)

A change in the entity that pays, provides or
administers the plan’s benefits; or
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(iii)

(d)

(6)

A change from one type of plan to another, such as,
from a single employer plan to a multiple employer
plan.

The person’s length of time covered under a plan is
measured from the person’s first date of coverage under
that plan. If that date is not readily available for a group
plan, the date the person first became a member of the
group shall be used as the date from which to determine the
length of time the person’s coverage under the present plan
has been in force.

If none of the preceding rules determines the order of benefits, the
allowable expenses shall be shared equally between the plans.
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New FAR Clause
1. Section 5.63 CONTRACTOR CODE OF BUSINESS ETHICS AND CONDUCT
(DEC 2007) (FAR 52.203–13)
(a) Definition.
United States, as used in this clause, means the 50 States, the District of Columbia, and
outlying areas.
(b) Code of business ethics and conduct. (1) Within 30 days after contract award,
unless the Contracting Officer establishes a longer time period, the Contractor shall—
(i) Have a written code of business ethics and conduct; and
(ii) Provide a copy of the code to each employee engaged in performance of the
contract.
(2) The Contractor shall promote compliance with its code of business ethics and
conduct.
(c) Awareness program and internal control system for other than small
businesses. This paragraph (c) does not apply if the Contractor has represented itself as a
small business concern pursuant to the award of this contract. The Contractor shall
establish within 90 days after contract award, unless the Contracting Officer establishes a
longer time period—
(1) An ongoing business ethics and business conduct awareness program; and
(2) An internal control system.
(i) The Contractor’s internal control system shall—
(A) Facilitate timely discovery of improper conduct in connection with
Government contracts; and
(B) Ensure corrective measures are promptly instituted and carried out.
(ii) For example, the Contractor’s internal control system should provide for—
(A) Periodic reviews of company business practices, procedures, policies, and
internal controls for compliance with the Contractor’s code of business ethics and
conduct and the special requirements of Government contracting;
(B) An internal reporting mechanism, such as a hotline, by which employees may
report suspected instances of improper conduct, and instructions that encourage
employees to make such reports;
(C) Internal and/or external audits, as appropriate; and
(D) Disciplinary action for improper conduct.
(d) Subcontracts. The Contractor shall include the substance of this clause,
including this paragraph (d), in subcontracts that have a value in excess of $5,000,000
and a performance period of more than 120 days, except when the subcontract—
(1) Is for the acquisition of a commercial item; or
(2) Is performed entirely outside the United States.
(End of clause)
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