Addendum 4 to OPM Guidance for Administrative Furloughs
March 5, 2013

Guidance on Employees on Detail, Leave Without Pay,
Unemployment Compensation, and Collective Bargaining Obligations

Employees on Detail

In section B. (Covered Employees) of the OPM Guidance for Administrative Furloughs, we are
adding new Questions B.5., B.6., and B.7 as follows:

5. Are furloughed detailees returned to their home agencies following any furlough?

A. Detailed employees remain officially assigned to their permanent positions during the
detail. During a furlough, each agency will determine the status of their employees on detail
within the agency or to another agency.

6. Do all detailees follow the furlough policies and procedures of their home agencies if the
detail continues?

A. Yes, because all detailees remain officially employed by the agencies from which
detailed. If furlough is required, the home agency will determine if and how the detailed
employee is affected.

7. 1 have a detailee from another agency working in my unit. Who can | contact to discuss
any flexibility the home agency may be willing to exercise regarding scheduling of any
required furlough days?

A. Generally, the point of contact would be the human resources office of the employee’s
home agency. If the point of contact within that office is unknown, OPM suggests contacting
the employee’s supervisor at the home agency to determine who to contact about potential
flexibility in scheduling required furlough days.

Leave Without Pay
In section E. (Leave and Other Time Off), we are revising Questions E.2 and E.3. as follows:

2. Can agencies furlough employees who are on approved leave without pay (LWOP)
during a time when administrative furloughs are being conducted for other employees?

A. Agencies have discretion in determining whether to furlough employees who are in
LWOP status, since both furloughs and LWOP are periods of nonpay status. Employees may
already be scheduled for LWOP for a variety of reasons and for various lengths of time on
either a continuous or discontinuous basis. An employee’s LWOP may or may not fully
encompass the period during which administrative furloughs are being conducted for other
employees in the same organization. For example, for one employee, a continuous 1-year
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period of leave without pay to accompany a military spouse overseas may encompass the
entire period during which administrative furloughs are being conducted in an employee’s
organization, while another employee’s continuous LWOP may end during that period.
Other employees may be scheduled to take LWOP on a regular but discontinuous basis under
the Family and Medical Leave Act. (See Question E.3.)

Agencies are responsible for determining (1) whether employees already scheduled for
LWOP during a period when administrative furloughs are being conducted will be subject to
furlough and (2) the hours of furlough required of such employees. If an agency decides to
place an employee in furlough status during hours that were originally scheduled to be
LWORP, all applicable procedural requirements must be met, including a furlough notice.

3. May an employee take LWOP under the Family and Medical Leave Act (FMLA)
during a time when administrative furloughs are being conducted for other employees?

A. Yes. Anemployee may take LWOP under FMLA during a time when administrative
furloughs are being conducted for other employees in the same organization, subject to the
conditions in 5 U.S.C. 6382. (See Question E.2.) However, if an employee is placed in
furlough status during hours that were previously scheduled to be LWOP under FMLA, those
furlough hours will no longer be considered to be LWOP under FMLA. Furlough hours will
not count toward the employee’s 12-week FMLA leave entitlement. An employee may not
later substitute paid leave for furlough hours.

As explained in Question E.2., agencies are responsible for determining the extent to which
employees with scheduled LWOP (including LWOP under FMLA) are placed in furlough
status. If employees are placed in furlough status instead of LWOP under FMLA, all
applicable procedural requirements must be met, including a furlough notice.

Unemployment Compensation
In section H. (Employee Assistance), we are revising Question H.1. as follows:
1. Are employees entitled to unemployment compensation while on furlough?

A. ltis possible that furloughed employees may become eligible for unemployment
compensation. The various State unemployment compensation requirements differ. Some
States require a 1-week waiting period before an individual qualifies for payments. In
general, the law of the State in which an employee’s last official duty station in Federal
civilian service was located will be the State law that determines eligibility for
unemployment insurance benefits. Agencies or employees should submit questions to the
appropriate State (or the District of Columbia, Puerto Rico, or the Virgin Islands) office. The
Department of Labor (DOL) website provides links to individual State offices at
http://www.servicelocator.org/OWSL inks.asp.

For additional information on Unemployment Compensation for Federal Employees (UCFE),
see DOL’s UCFE webpage at http://workforcesecurity.doleta.gov/unemploy/unemcomp.asp,
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fact sheet at http://www.dol.gov/sequestration/ucfe.pdf, and frequently asked questions at
http://www.dol.gov/sequestration/ucfe-fags.pdf.

Collective Bargaining Obligations

In section O. (Labor Management Relations Implications), we are revising O.1. and adding a
new O.1a. as follows:

1. When an agency is required to effect an administrative furlough, what is the agency’s
obligation to bargain?

A. The decisions whether to furlough employees and which activities to except from a
furlough are management rights that are not subject to bargaining. See 5 U.S.C. 7106(a).
However, when an agency determines that an administrative furlough is necessary, agencies
have a duty to notify their exclusive representatives, if any, prior to initiating and
implementing any furlough actions. Upon request, agencies must bargain over any
negotiable impact and implementation proposals the union may submit, unless the matter of
furloughs is already covered by a collective bargaining agreement.

Agencies should be aware that their collective bargaining agreements may also contain
provisions with respect to the time frame within which to provide the labor organization
notice of a change in conditions of employment. It is advisable to check the agency’s
individual labor agreements for applicable notice provisions, and for agencies to comply with
those provisions.

Agency contracts may also contain provisions regarding adverse actions and reductions in
force (RIF) with which agencies must comply in giving notice to bargaining unit employees
of pending furloughs. It is advisable to check the agency’s individual labor agreements for
applicable adverse action and reduction in force notice provisions, and to comply with those
provisions.

However, in the event that agencies are required to absorb unexpected substantial budget cuts
during a short term continuing resolution or because of the limited time remaining in the
fiscal year to absorb these unexpected budget cuts, then agencies might be required to
furlough without delay because the cuts must be absorbed during the term of the continuing
resolution or remainder of the fiscal year and cannot be deferred until later in the year or into
a new budget year. In this event, OPM regulation 5 CFR 752.404(d)(2) states that written
notice of furlough to individual employees and opportunity to be heard are not required
because of unforeseeable circumstances. Unforeseeable circumstances could include
unexpected cuts by the Congress to an agency’s budget late in the fiscal year. This
regulation does not apply to the statutory requirement that agencies provide appropriate
notice to labor organizations of changes in conditions of employment.
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la. Must agencies complete collective bargaining prior to issuing any furlough notices to
bargaining unit employees?

A. To the extent required by law, agencies must satisfy applicable collective bargaining
obligations prior to issuing any furlough notices to bargaining unit employees. Issuance of a
furlough notice itself has been found to constitute a change in employees’ conditions of
employment, which means that unless the matter is already “covered by” a collective
bargaining agreement, an agency must provide a union with advance notice of the proposed
change (e.g. furlough notices being sent to employees) and an opportunity to bargain over
any aspects of the change that are negotiable.



