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INTERAGENCY ADVISORY GROUP

UNITED STATES

OFFICE OF PERSONNEL MANAGEMENT
WASHINGTON, DC 20415

Secretariat
1900 E St., NW

DEC. 7, 1994

MEMORANDUM FOR: DI RECTORS OF PERSONNEL

FROM LEONARD R. KLEI'N
ASSCCl ATE DI RECTOR
CAREER ENTRY GROUP

SUBJECT: | mpl emrenti ng the New Uni fornmed Services
Enpl oynment and Reenpl oynent Rights Act of
1994

On Cctober 13, 1994, President Cinton signed into | aw the new
Uni formed Services Enploynent and Reenpl oynent R ghts Act of
1994 (USERRA), Public Law 103-353. This new | aw conpletely
re-wites chapter 43 of title 38, United States Code,

governing the rights of enployees who performmlitary duty
and nmakes many changes that will|l affect enpl oyees, agencies,
and OPM  The purpose of this Menorandumis to alert you to
the key provisions of the newlaw. W wll also issue interim
regul ations to inplenent the law as it pertains to federal
agencies and OPM However, because our regul ations nust be
consistent wwth the Departnent of Labor's regulations
(governing the private sector and State and | ocal governnents)
and nust be coordinated wth the Defense Departnent, we expect
that this process will take sone nonths. [In the neantine,
however, we urge that agency officials responsible for this
area famliarize thenselves with the new |l aw, a copy of which

i s attached.

COVERAGE

- The new | aw covers persons who performduty in the

"uni formed services." This includes not only the arned forces
but al so the National Guard when engaged in active duty for
training, inactive duty, or full-tinme National Guard duty, and
t he comm ssioned corps of the Public Health Service.

- The new | aw covers all enpl oyees except those serving in
positions where there is "no reasonabl e expectation that

enpl oyment will continue indefinitely or for a significant
period.” W anticipate providing by regulation that enployees
are covered if their appointnents are for nore than 1 year.

- For the first tinme, enployees of the intelligence agencies



(CA FBI, NSA etc.) are treated differently under this | aw
Al t hough t hese enpl oyees have substantially the sane
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restoration rights as other Federal enployees under the | aw,
they are not subject to OPM s regul ations and do not have the
sane appeal rights as other enpl oyees.

MAXI MUM CUMULATI VE PERI GD OF SERVI CE

- For the first tinme, the law nakes clear that it is intended
to protect the job rights of noncareer service persons.
Accordingly, the I aw generally establishes a 5-year cunul ative
total on mlitary service with a single enployer (in this
case, the Federal Governnment), with certain exceptions allowed
for call-ups during energencies, for Reserve drills and
annual |y schedul ed active duty for training, etc. USERRA al so
all ows an enpl oyee to conplete an initial period of active
duty that exceeds 5 years. For exanple, enlistees in the
Navy's nucl ear power programare required to serve 6 years.
Service that a person perforned before starting Federal
civilian enploynment does not count toward the 5-year total.

RESTORATI ON RI GHTS

- The new | aw accords restoration rights based on the
duration of mlitary service rather than the type of mlitary
duty perforned (e.g., active duty for training, inactive duty,
etc.). This is a nore rational and equitable approach in that
both the enpl oyee and the agency are primarily affected by the
| ength of the absence, not the type of duty perforned.

-  Thus, under the newlaw, if the period of mlitary service
was for:

o0 less than 91 days the enpl oyee nust be placed in the
position for which qualified that he woul d have attai ned
had his enpl oynent not been interrupted;

o nore than 90 days the enpl oyee has the sane restoration
ri ghts as above except that he can also be placed in a
position of |like seniority, status and pay.

- In either case, the enployee can be returned to the
position he left only if he is not qualified to performthe
position to which he woul d otherwi se be entitled after
reasonable efforts by the agency to qualify the enpl oyee.

- |If the enployee has incurred a service-connected disability
and thereby cannot qualify for the position to which he would
otherwi se be entitled after reasonable efforts by the agency
to qualify him he is entitled to be placed in a position of



like seniority, status and pay if qualified, or in a position
that affords the nearest approxi mation thereof if not
qualified, consistent wwth the circunstances in each case.
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- Wiile absent on mlitary service, an enployee is deened to
be on a furlough or | eave of absence and is entitled to al

the rights, benefits (other than seniority) normally given to
ot her enpl oyees on a | eave of absence. Upon reenploynent, the
enployee is credited with all the seniority and any ot her
rights and benefits that would have accrued had he not been
absent.

- Upon reenpl oynent, an enployee is protected from di scharge
(except for cause) for a period of:

o 1 year if the mlitary service was for nore than 180
days; and

o 180 days if the mlitary service was for nore than 30
days, but |ess than 181 days.

NOTE: For this purpose, reduction in force is not considered
to be "for cause.” This nmeans the enpl oyee woul d be protected
in the event of a reduction in force.

REPORTI NG FOR DUTY

- An enpl oyee who has been absent for |ess than 31 days

(it ncluding for purposes of an examto determne fitness) is
expected to report for duty at the beginning of the first ful
work day on the first full calendar day follow ng the

conpl etion of service and the expiration of 8 hours after a
period allowng for the safe travel to the person's residence,
or as soon as possible after the expiration of the 8-hour
period if the person is prevented fromreporting through no
fault of his own.

- An enpl oyee whose service was for nore than 30 days but
| ess than 181 days nust submt an application for reenpl oynent
no |l ater than 14 days after the conpletion of service.

- An enpl oyee whose service was for nore than 180 days nust
submt an application for reenploynent no |later than 90 days
after the conpletion of service.

- |If the enpl oyee does not return when required, the agency
cannot deny restoration rights on this basis, but may treat
the failure to report as it would any other unexcused absence.

- The | aw does not specify how | ong an agency has to restore
an enpl oyee follow ng receipt of his application (in the case
of absences of nore than 30 days). W expect to continue to



provide in our regul ations that such enployees are entitled to
be restored just as soon as practicable, but in no event |ater
t han 30 days.



ENFORCENMENT PROVI SI ONS

- For the first tinme, the Departnent of Labor's Veterans
Enpl oyment and Training Service (VETS) is directly invol ved,
by law, in the restoration of Federal enployees performng
mlitary duty. The |aw requires Labor to provide enpl oynent
and reenpl oynent assistance to any Federal enployee or
appl i cant who requests it.

- The new |l aw al so alters the appeals process. It requires
Labor to accept and investigate conplaints fromapplicants or
enpl oyees who believe their rights have been denied. |nformal

resolution is encouraged by the |law and agencies may therefore
expect Labor to contact themdirectly in an effort to resolve
conplaints or differences that appear to have nerit. |If these
informal efforts are unsuccessful, Labor may refer the
conplaint to the Ofice of the Special Counsel for litigation
before MSPB. |[|f the Special Counsel decides the conplaint
appears neritorious, the Special Counsel may act as an
attorney for the conpl ai nant before the Board.

- Alternatively, an individual who believes an agency "has
failed or refused"” to conply wth the provisions of USERRA may
appeal directly to MSPB w t hout going through Labor or the
Speci al Counsel .

SPECI AL PLACEMENT PROVI SI ONS

- The new law requires OPMto place in the executive branch
the foll owi ng categories of enployees:

o Executive branch enpl oyees when OPM determ nes t hat
(1) their agencies no | onger exist and the functions
have not been transferred, or (2) it is otherw se
"i nmpossi bl e or unreasonable"” for their former agencies
to reenploy them

0 Legislative and judicial branch enpl oyees when their
agencies determne that it is "inpossible or
unr easonabl e" to reenpl oy them

o National Guard technicians when the Adjutant CGeneral of
a State determnes that it is "inpossible or
unreasonabl e to reenpl oy them and

o Enployees of the intelligence agencies (CIA FBI, NSA,
etc.), when their agencies determne that it is
"inmpossi bl e or unreasonabl e" to reenpl oy them



- It is clear that Congress intended this placenent provision

to apply only in extraordinary circunstances and not as a

conveni ent way for agencies to circunvent their responsibilities.
5

Furthernore, the new | aw specifically provides that the
Federal Governnent is to be a "nodel enployer”™ wth respect to
the treatnment accorded enpl oyees performng mlitary duty.

OPM t herefore expects that there will be few requests for

pl acenent in other agencies under this provision.

Nevert hel ess, when such a request arises, we expect to adopt
the foll owi ng procedure:

o Wen an executive agency (other than an intelligence
agency) is unable to place a returning enpl oyee, the
agency wll contact OPM s Associate Director for Career
Entry with full information about the enpl oyee's
qgualifications and the reasons the enpl oyee cannot be
pl aced. The Associate Director will nake the
determ nation whether, in fact, it is "inpossible or
unr easonabl e" for the agency to place the enpl oyee.

o Wen an intelligence agency, an agency in the
legislative or judicial branches, or a State enploying a
Nati onal QGuard technician determnes that it is
i npossi bl e or unreasonable to reenploy a returning
enpl oyee, the agency wll contact OPM s Associ ate
Director for Career Entry with full information about
the enpl oyee's qualifications and the reasons the
enpl oyee cannot be pl aced.

0 OPMs Associate Director for Career Entry will refer the
case to the appropriate OPM Service Center, depending
upon the enpl oyee's | ast place of enploynent.

0 The Service Center Director wll nmake a qualifications
determ nation and attenpt to match the enpl oyee with an
appropriate agency in the comuting area.

o If a position that is equivalent in pay, grade, and
status to the enployee's |ast position exists, the
agency wll be ordered to place the enployee. Failure
to place the enployee will give rise to the conplaint
procedure authorized for all enployees under the | aw

- Since alnost all enployees affected by these pl acenent
provisions will be in the excepted service, we are creating a
Schedul e A "when filled by" authority to place themin
positions that would otherwi se be in the conpetitive service.



- Needless to say, the success of these placenent provisions
depends directly on the cooperation of all agencies -- those
that find they are unable to place a returning enpl oyee and
those that are asked by OPMto place the individual.



HEALTH BENEFI TS

- The new | aw all ows an enpl oyee who is covered by an

enpl oyer's group health plan to continue coverage for up to 18
nmonths after entering on mlitary duty. |If the mlitary
service continues for nore than 30 days the enpl oyee may be
charged not nore than 102 percent of the total prem um

- The Federal Enployee Health Benefit (FEHB) |aw provides for
continued coverage for up to 12 nonths for enployees in

| eave-w t hout - pay status during which tine an enpl oyee pays
only the enpl oyee share of the FEHB premum Therefore, for
the first 12 nonths, enployees on a mlitary | eave of absence
may continue FEHB coverage under the sanme terns as ot her
Federal enployees on | eave wi thout pay. For the last 6

nmont hs, enployees on a mlitary |eave of absence woul d be
required to pay 102 percent of the premum (i.e., the

enpl oyee's share, plus the Governnent's share, plus a 2
percent adm nistrative charge).

-  Enpl oyees who were on a mlitary | eave of absence on the
date the new | aw was enacted (Cctober 13, 1994), may have
their coverage reinstated for the remai ning portion of the
18-nmonth period follow ng the date the absence from work began
or the date the mlitary service began, whichever is the
shorter period. This neans that enployees who have been on a
mlitary | eave of absence for less than 12 nonths and who have
continued their FEHB coverage under current | eave-w thout-pay
rules may continue for an additional 6 nonths, provided they
pay 102 percent of the premum Enpl oyees who have been on a
mlitary | eave of absence for 12 to 18 nonths may have their
FEHB coverage reinstated for the remainder of the 18-nonth
period, provided they pay 102 percent of the prem um

- Under the FEHB | aw, when the coverage term nates at the end
of the 18-nonth period, the enployee is entitled to a 31-day
extensi on of coverage during which the enpl oyee may convert to
a nongroup policy. Such an enpl oyee does not qualify for

conti nued coverage under the tenporary continuation of
coverage (TCC) provision of |aw

- Enpl oyees who separate to enter on mlitary duty are
considered to be on a mlitary | eave of absence for the
pur pose of health insurance coverage.

LI FE | NSURANCE COVERAGE

- The new | aw makes no change in Federal G oup Life Insurance
(FEQ.I) coverage for enployees on a mlitary | eave of absence.
FEGL.I coverage continues for up to 12 nonths of | eave w t hout



pay at no cost to the enployee. Enployees who separate to
enter on mlitary duty are considered to be on a mlitary
| eave of absence for the purpose of FEG.I coverage.



PENSI ON PLANS

- Federal civilian retirenment systens have traditionally had
i beral provisions dealing with mlitary service. USERRA
makes m nor changes to the G vil Service Retirenent System and
Federal Enpl oyees Retirenent System primarily dealing with
certain National CGuard service and wth service credit
deposits for mlitary service. The Retirenment and | nsurance
G oup wll be issuing guidance shortly on the details of the
new provi si ons.

THRI FT SAVI NGS PLANS

- Under USERRA, enployees entering on mlitary duty may now
make up contributions to the thrift savings plan m ssed
because of mlitary service. An agency nust give an enpl oyee
two tinmes, and may give the enployee up to four tines, the
length of his mlitary service to make up the contri buti ons.
The enpl oyee is allowed to contribute the maxi num anmount he
woul d have been allowed to contribute, subject to statutory
maxi muns.

EFFECTI VE DATES

- The expanded nondi scrim nation provision of the lawis
effective upon enactnment (Cctober 13, 1994) and Departnent of
Labor is prepared to accept conplaints under this section.

- The new | aw establishes a 60-day transition period fromthe
date of enactnent before nost of the new provisions apply.
Thus, the newlaw w il apply to restorations initiated on or
after Decenber 12, 1994. Restorations effected before this
date are subject to the provisions of the old | aw

- In determning the 5-year total that may not be exceeded
for purposes of exercising restoration rights, service
performed prior to the effective date is considered only to
the extent that it would have counted under the old | aw. For
exanpl e, the service of a National Guard technician who
entered on an Active Guard Reserve (ACGR) tour under title 32,
United States Code was not counted toward the 4-year tine
limt under the old | aw because it was specifically considered
active duty for training. However, title 32 ACR service is
not exenpt fromthe cunulative time limts allowed under the
new | aw. For persons who do not exercise restoration rights
during the 60-day transition period, service since the
effective date counts under USERRA rules. Thus, if a
technician was on an AGR tour on Cctober 13, 1994, but
exercised restoration rights after Decenber 11, 1994, AGR
service prior to Decenber 12 woul d not count in conputing the



5-year total, but all service beginning wwth that date woul d
count .
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- The health care coverage provision is also effective on the
date of enactnent, except that an individual on active duty on
the date of enactnent would be able to elect to reinstate or
continue insurance coverage for the remaining portion of the
18 nonths that began on the date of separation fromcivilian
enpl oynent .

- The disability provisions of the |aw are retroactively
effective to August 1, 1990.

M SCELLANEQUS PROVI SI ONS

- For the first tinme, the new law specifically requires that
t he enpl oyer be given advance notice of mlitary duty, either
by the enpl oyee or an appropriate mlitary officer. The
notice may be witten or oral. |If notice is not given,
restoration rights may be denied. (No notice is required if
mlitary necessity prevents it or giving notice is otherw se
i npossi bl e or unreasonabl e.)

- In determning an enployee's entitlenent to protection
under the law, the timng, frequency, duration, and nature of
the duty perfornmed is not an issue so |ong as the enpl oyee
gave proper notice and did not exceed the time limts
speci fi ed.

- The new | aw broadens the nondi scrim nation provisions of
the old | aw and expressly forbids any discrimnation in
enpl oynent or pronotion because of uniforned service.

WHERE TO GO FOR HELP

- For nore information about specific aspects of the new | aw
and its inpact on agencies and enpl oyees, contact the nearest
office of the Departnent of Labor's Veterans' Enploynent and

Training Service, or call 1-800-442-2VET. Agencies may al so

contact any OPM Service Center, or the appropriate program

of fice at OPM Headquarters.



