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Introduction

On August 12, 1997, the Dallas Oversight Division of the U.S. Office of Personnel Management
(OPM) received a classification appeal from [the appellant]. His position is currently classified as
Attorney-Adviser (Labor), GS-905-13. The appellant believes his position should be graded as GS-
14. Heworksinthe Civil and Adminidrative Law Divison, Office of the Staff Judge Advocate, U.S.
Army Air Defense Artillery Center and Fort Bliss, a Fort Bliss, Texas. We have accepted and
decided his appeal under section 5112 of title 5, United States Code (U.S.C.).

General issues

The appellant makes various statements about a GS-14 attorney position that he previously held at
[amilitary installation] and equates the level of that work with the work he is currently performing.
He aso submitted a copy of a GS-14 position description from [the installation] that he believesis
S0 dmilar to his current position that the two positions should be graded the same, i.e., GS-14. By
law, we must classify positions solely by comparing the appellant’ s current duties and responsibilities
to OPM standards and guidelines (5 U.S.C. 5106, 5107, and 5112). Since comparison to standards
is the exclusive method for classifying positions, we cannot compare the appellant’ s current duties
to past duties or other positions as a basis for deciding his appeal.

In hisletter requesting the apped, the appellant expressed concern that the OPM standard for the GS-
905 series does not sufficiently cover the area of labor law. Although the standard may not provide
detailed information on labor law, it provides a sufficient range of legal functions and corresponding
criteria so that the intent of the standard is understandable and proper evaluation of the appellant’s
position may be made by comparison with similar or related duties that the standard does describe.
Thus, careful application of the standard to the work performed by the appellant should yield the
correct grade for his position.

In reaching our classification decision, we have carefully reviewed al information provided by the
gppellant and his agency in the written record and information obtained during telephone interviews
with the appellant and his supervisor.

Position information

The appdlant’ s duties and responsibilities are described in position description (PD) number 22869,
which was classfied on December 4, 1990. On September 22, 1997, pen-and-ink changes were made
to the PD to delete the appellant’s duties as the installation’s Environmental Law Advisor and to
change the percentages of time spent on labor law counselor and trial attorney duties to 40 percent
and 50 percent, respectively. Both the appellant and his supervisor certified to the accuracy of this
PD. The appellant’s PD lists the magjor duties and responsibilities assigned to the position and is,
therefore, adequate for classification purposes.

The purpose of the appellant’s position is to provide advice and assistance to officials at Fort Bliss
and dl other agencies or activities within the jurisdictional or command responsibility of Fort Bliss.



2

Most of the appellant’s time is spent serving as a labor law counselor and representing the
Department of the Army asatrid attorney before arbitrators, investigators, and administrative judges.

Duties as alabor law counsalor include:

- providing oral and written advice concerning civilian personnel law, employment discrimination
law, and &l labor relations matters;

- reviewing proposed activity regulations for lega sufficiency impact on other regulations,
programs, procedures, and methods of operations,

- informing management officials of the impact of changesin civilian personnel and labor law and
regulations;

- advisng managers and supervisors on informal resolution of grievances and providing advice to
line management and the Equal Employment Opportunity (EEO) Officer on resolving informal
discrimination complaints; and

- advisng or participating on the management negotiation team before and during union contract
negotiations.

Trid attorney activities include:

- conducting research in connection with cases to analyze factual and legal issues and to determine
what additional facts are needed and what legal sources are applicable;

- preparing and presenting briefs on factual and legal issues, including motions, requests for
admissions and discovery, and subpoenas;

- preparing litigation reports for civilian personnel, labor relations, or EEO civil actions;

- determining which witnesses are necessary, conducting pre-hearing examination of witnesses, and
examining and cross-examining witnesses;

- preparing and presenting hearing conferences, arguing motions, and presenting opening
statements and closing arguments,

- reviewing cases to determine whether to recommend settlement and negotiating settlements and
stipulations with employees' attorneys, and

- evaluating adverse decisions for possibility of appedl.
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Other duties include providing advice on mattersinvolving Freedom of Information Act requests and
application of the Privacy Act, reviewing research resources for currency, and ensuring maintenance
of areference filing system of al written opinions that are rendered.

Series, title, and standard determination

The GS-905 Genera Attorney Series includes positions that involve rendering legal advice and
services with respect to questions, regulations, practices, or other lega matters when the work
requires admission to the bar. Thisis descriptive of the appellant’s position. The functiona title of
Generd Attorney is appropriately assigned in light of the advisory nature of the work and the fact that
it involves the preparation of cases for trial and/or providing technical guidance to other persons
preparing cases for trial before a court or administrative body. Because the position is responsible
for providing legal advice and services pertaining to Federa labor law and related matters, the
parenthetical subject-matter title of Labor is warranted. The position is, therefore, appropriately
classified to the GS-905 series and titled General Attorney (Labor). Classification criteriain the GS-
905 standard are used to determine the grade level of the appellant’s position.

Grade determination

The GS-905 standard is written in a narrative format, with grade level criteria expressed in terms of
two main factors: (1) nature of the case or legal problem and (2) level of responsibility. The find
grade of an attorney position is determined on the basis of the combination of the highest factor levels
that are representative of the position to a significant extent. The two factors combine to produce
agrade level by use of agrade conversion chart provided in the standard.

Nature of cases or legal problems

This factor incorporates those e ementsin a case or problem that tend to make it more or less difficult
to resolve satisfactorily and is described in terms of three levels or ranges of difficulty, i.e., Typesl,
[, and 1ll. These levels are described in terms of the minimum characteristics of the range of
difficulty each represents. Therefore, if the requirements of one level are not fully met, then the next
lower level must be assigned, even if the position exceeds those criteriain certain respects.

Type legd work is characterized by such features asthe following: (1) the legal questions or factual
Stuation can be easily resolved because the facts are clear and the precedents are clearly applicable;
(2) theimpact of the casesislocal or limited to the parties directly concerned (private individuals or
a local industry); and (3) relatively limited sums of money are involved and there is consequently
limited public interest in the case.

Typell legal work is characterized by one or more of the following features: (1) there are either no
precedents because of the newness of the program or novelty of the issue, or it is highly arguable
which precedents apply because of the complexity of the facts or the different possible constructions
which may be placed on either the facts or the laws and precedents involved; (2) the case affects,
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either directly or as alegal or administrative precedent, a significant segment of public or private
interests (e.g., a large corporation or labor group, a class of Government contractors, or the
producers of a given farm commodity); or (3) large sums of money are directly or indirectly involved,
thereis considerable public interest, or the caseis strongly contested in formal hearings or informal
negotiations by the parties involved.

Type Il work is characterized by one or more of the following features. (1) extremely complex and
difficult legal questions or factua issues are involved in the drafting or interpretation of legidation
or regulations, requiring a high order of original and creative legal endeavor to balance conflicting
interests (e.g., balancing national security versus civil liberties, determining the legality of State and
locd taxation, preparing anti-trust litigation), or the issues involve extensive research, analysis, and
expert testimony in controversia scientific, corporate, or financial areas, (2) the case may
substantially broaden or regtrict the activities of an agency (e.g., the enforcement of tax laws or food
and drug laws), or it may impact a mgor industry whose economic position affects the stability of the
general economy (e.g., large mergers or reorganizations), or it has an important impact on private
or public interests (e.g., a substantial change in veterans benefits, a major revision to a nationwide
retirement system); or (3) very large sums of money are involved, or the cases are contested by top
legal talent (e.g., amajor antitrust case), where interest is generally nationwide.

The appedl file contains information on cases for which the appellant has been responsible during the
past two years. The agency credited the gppellant’ s position a Type |1 and characterized the mgority
of his cases as those involving difficult legal or factual issues because of the absence of applicable
precedents. The agency also acknowledged that some cases involved issues that were strongly
contested in either formal hearings or informal negotiations by the individuals or unions as described
a Typell. Further, the agency indicated that the appellant’s work does not involve to any significant
degree broad issues of public policy, agencywide impact, very large sums of money (e.g., about a
million dollars), or comparable complexity as envisioned by Type |11 legal work in the standard.

On the basis of the criteria described in the standard and examination of the cases cited in the appedl,
we find the cases for which the appellant has been responsible to range from Type | to Type Il with
most of the work being consistent with Type Il legal work. For example, the appellant’s work is
often performed in an emotionally charged environment where the facts of the case are strongly
contested and the parties are resolute in their competing positions. This presents greater difficulties
for the attorney in attempting to negotiate settlement of the case. Assuch, it is comparable to the
criteriain Typell lega work in the standard where cases are strongly contested in informal hearings
or informal negotiations and different possible constructions of either the facts or the laws are
involved. Thelegd thought and judgment involved in negotiating, defending, or prosecuting one side
of a labor issue or dispute is not the equivalent of the difficulty of balancing conflicting interests
characteristic of Type Il cases. While there may be differences of opinion or intent during
negotiations or hearings, these differences do not apply to technical subjects dealing with
“controversd areas’ as exemplified in the standard. In justifying his request for a higher grade, the
gppdlant maintains his case assignments sometimes set precedent. The standard credits at the Type
Il level casesthat affect, either directly or as |legal or administrative precedent, a significant segment




5

of private or public interests, which is descriptive of the extent of impact of the appellant’s case
assignments.

The appellant has had two cases, both involving aleged sexual harassment, which he believes meet
the criteriafor Type |11 because of their impact . One of these cases has received exposure on two
national television programs (CBS's 60 Minutes and ABC's Nightline) as a result of the
adminigrative judge' s decision in favor of the complainant. The decision also included an award of
$300,000 to the complainant plus attorney’s fees. The appellant used his personal influence to urge
Army to contest the judge’ s decision because he believed the judge misinterpreted a landmark case.
He prepared numerous written documents to support his position. Asaresult of his efforts, Army
agreed to review the case and was successful in getting the decision overturned. The complainant
subsequently appeded that decison. Consequently, the appellant has briefed the U.S. Attorney who
will defend the Army in the U.S. Digtrict Court. The other case is one which has evolved into a class
action case. The U.S. Attorney will also defend this casein court. To assist the U.S. Attorney with
this case, the appdllant prepared severd litigation reports. Based on the information provided by the
appellant, these two cases have been opposed by highly skilled legal talent.

While these two cases may have had wider impact than others handled by the appellant, the standard
does not award its highest possible level based on only two or afew cases. One feature of Type I11
work emphasizes the frequency of very large sums of money (e.g., a million dollars or more), of
vigorous contestation by extremely capable legal talent, and of nationwide interest. The Type IlI
nationwide interest refers to interest among the genera public, not restricted to a specialized group
such as a professional group or alarge labor group as characteristic of Typell. The standard also
specifies that all of the elements, including public interest, money, nature of the competition, and
others, are not independent of one another, and the interrelationship of these elements must be
congdered in evaluating the nature of the case or legal problem. The frequency of very large sums
of money, vigorous contestation, and nationwide interest are absent in the appellant’s position.
Therefore, even taking into account the two cases the appellant believes were opposed by highly
skilled legal talent and to be of nationwide interest, the money and opposing features are not
aufficiently strong (in terms of frequency) as to make the cases a matter of nationwide interest, nor
cause agreater than Type Il impact on the agency’ s activities, nor require a high order of original and
creative legal endeavor in order to obtain a balance of conflicting interests. Type Il elements (the
elements of large sums of money, cases that are strongly contested, and considerable interest from
asignificant segment of the population) are more characteristic of the appellant’ s position.

Collectivey, the appdlant’ s case assgnments involve all of the complicating features of Type Il legal
work and do not fully meet Type lll. Therefore, this factor isevauated as Typelll.

Level of Responsibility
This level incorporates those characteristics that are indicative of the level at which the work is

performed and is expressed in terms of four elements. (1) nature of functions, (2) supervision and
guidance received, (3) personal work contacts, and (4) nature and scope of recommendations and
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decisions. For each of these four elements, three levels of intensity (Levels A, C, and E) are
described. The intervening levels (B and D) may be assigned when a position compares with both
the higher and lower levelsin differing respects or when a position fals clearly between two of the
levels described with respect to the majority of elements.

The agency credited Level D for this factor, and the appellant does not disagree. We find that the
appellant’s position is best evaluated a Level D and, therefore, will briefly discuss each of the
characteristics for this level.

Nature of functions

The appellant is responsible for the full range of research, investigation, and case development on
cases assigned to him. He assststhe U.S. Attorney in matters before U.S. District Courts and serves
astrid atorney in hearings before administrative boards. He participates in prehearing conferences,
interviews prospective witnesses, examines and cross examines witnesses, and prepares necessary
legd documents, opinions, drafts, or comments. The appellant negotiates settlements. These
functions fully meet Level C and fail to meet the scope of case litigation a Level E in which
consideration must be given to the importance of the case in terms of precedent and uniform
application of the law throughout the land. The appellant’s case work has not been shown to be
precedent-setting on anational scale. Furthermore, the appellant’ s position has no responsibility for
other functions referenced under Level E, such as drafting and proposing legisation; drafting and
reviewing proposed agency final legal decisions; or acting as principal attorney for recommending
policies, procedures, and regulations implementing new or amended legislation for the employing
agency.

Level Ciscredited for this e ement.
Supervision and guidance received

The appellant works under the general technical and advisory supervision of the Chief, Civil and
Adminigrative Law Divison; Deputy Staff Judge Advocate; and Staff Judge Advocate. He performs
his duties independently, without preliminary instructions or specific technical guidance. He
independently researches legd issues and proposes opinions, recommendations, and legal documents
within his area of responsibility. The appellant aso advises commanders and management and
supervisory officials in all matters related to his area of responsibility. When designated as trial
attorney, he develops the facts and presents cases on his own initiative in administrative hearings and
before other bodies. The appellant is expected to keep his supervisor informed of unusua or sensitive
issues, such as matters generating Congressional interest or those affecting policy. Hisimmediate
supervisor indicated that she reviews the appellant’s completed work on a case-by-case basis for
consistency with agency policy, possible precedent effect, and overall effectiveness.

The degree of supervision exercised over the appellant’ s position falls between Level C and Level E.
At Levd C, attorneys are expected to independently plan, organize, and conduct studies of the typical
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lega problems, cases, or legidative proposals encountered in their respective programs. They are
apprised of any unusua circumstances surrounding the case or the problem, any background
information which must be considered, and any important policy considerations that will govern
development of the case. They normally work independently in investigating the facts, searching lega
precedents, defining the legal and factual issues, drafting the necessary legal documents and
developing conclusions and recommendations. All written work is subject to review for soundness
of approach and argument, application of legal principles, and consistency with governing policies,
procedures, and regulations of the employing agency. At Level E, attorneys would be expected to
carry out any assignment without preliminary instruction.

Level D is appropriate for this element.
Personal work contacts

Level C indicates that persona contacts are an important characteristic at thislevel. Effectiveness
isrequired in presentation, exposition, and argument in presenting cases in administrative hearings
and to courts. Attorneys participatein pretria or prehearing conferences with claimants, defendants,
or petitioners and their attorneys; explain points of law, charges, or qualifications of claimants; and
refer suggested settlements or compromise offers to supervisors with appropriate recommendations.
Participation in conferences and negotiations concerning conflicts is an important aspect of Level C
contacts. These may include representatives of operating programs, State and local governments,
industry, private organizations, or other Government agencies.

At Level E, the nature of the work involves extremely significant contacts, such as conferring or
negotiating with top administrative personnel in an agency, advising and assisting congressional
committees, or trying cases before courts or administrative bodies.

The appellant’s contacts include agency officials, U.S. Attorneys, administrative law judges,
witnesses, and complainants' attorneys. His personal contacts astrial attorney are comparable to the
Leve E criteriain that the trid attorney function of the appellant’s position occupies a significant and
substantial portion of his time and he represents the installation at every stage of litigation until the
case gets to Federal court. Once a case reaches Federa court, the appellant provides litigation
support to the U.S. Attorney who will try the case.

Level E ismet for this element.
Nature and scope of recommendations and decisions

Recommendations at Level E are similar to Level C, except that advice on the interpretation of law
or on proposed changes in legidation, policy, and regulations is often given directly to heads of
programs, bureau chiefs, cabinet officers, members of congress, or representatives of State and local
governments. Attorneys at Level E often deal with matters of such scope and complexity that they
require the concentrated efforts of severa attorneys or other specialists. In such circumstances,
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attorneys at this level are normally responsible for directing, coordinating, and reviewing the work
of theteam. In some instances, recommendations are made through supervisors, as at Level C, but
these recommendations are usualy tantamount to final decisions. Thisis particularly pertinent to
positions concerned with recommending whether to prosecute cases or to appeal adverse decisions
in agencies responsible for litigation. The appellant’ s recommendations are not given to such high-
level officials, nor do they deal with matters of the scope depicted at Level E to require ateam of
attorneys on aregular basis. Although the nature and scope of the appellant’ s recommendations and
decisions do not fully meet Level E, they do exceed Level C in some respects. For example, the
appellant dedls directly with the U.S. Attorney on recommendations, etc., once the attorney has been
assigned to the appellant’ s case.

Level D is appropriate for this element.
Effect of individual stature

The GS-905 standard states that the stature of an individud is an attainment for management officials
to identify. The agency has not credited stature in its evaluation of the appellant’s position, and there
is no evidence in either the appea record or information obtained through interviews with the
appellant and his supervisor that credit for this element is warranted.

The appellant states in  his letter of appeal that “impact of the person on the job” should be
considered if this appeal does not result in a higher grade for his position. Section I11.K. of the
Introduction to the Position Classification Standards indicates that the unique capabilities,
experience, or knowledge that a particular employee brings to the job can also have an effect on the
work performed and therefore on the classification of the position. The impact of the person on the
jobisreflected in the classfication when the performance of a particular individual actually makes the
job materially different from what it otherwise would be. On the other hand, the mere fact that an
individual in a position possesses higher qualifications or stands out from other individuals in
comparable positionsis not sufficient reason by itsdlf to classify the position to a higher grade. When
determining grade level based on this concept, it is essential that management recognizes and
endorses the duties and that the work environment alows continuing performance at a different level.
There is no evidence in the appeal record that impact of the person on the job should be a factor in
evaluation of the appellant’s position.

Summary

Ovedl, Level D is considered an appropriate assessment of the Level of responsibility factor since
two dementsareevauated a Level D, oneat Level C, and oneat Level E. By use of the grade-level
conversion chart in the standard, Type Il work along with Level D responsibility convertsto grade
GS-13.



Decision

The appellant’ s position is properly classified as General Attorney (Labor), GS-905-13.



