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OBJECTIVES

 Understand what alternative discipline is, to
include last chance agreements and exit
agreements.

* Understand how to draft a durable, legal
agreement that avoids problem terms.


Presenter
Presentation Notes
Note the MSPB study of July 2008, “Alternative Discipline:  Creative Strategies for Agencies to Effectively Address Employee Misconduct.”   Sent to Obama, House and Senate.   “Which method is more appropriate for a particular situation will depend greatly on the nature of the offense and the individual who committed the misconduct. “


OVERVIEW

 Traditional vs. Alternative Discipline.
 Employee Rights.

* Drafting Agreements.

* Agency Best Practices.



Types of Agreements

There is more than one way to handle misconduct
(and performance) issues:

e Traditional Discipline.

« Agreements:
— Alternative Discipline.

— Last Chance Agreements.
— “Exit” Agreements.



When Can We Discuss
Agreements?

Before or after a proposed removal.
Under 5 CFR 1201.22, usually 30 days to appeal

Agency/employee can now extend 30 more
days (in writing) to attempt to resolve their
dispute.

After appeal is filed with MSPB.

In EEOC cases, during counseling and
throughout processing. 29 C.F.R.§ 1614.504(a).


Presenter
Presentation Notes
A settlement agreement  such as the one here, that is not made a part of the Board's record and is reached free of Board intervention, is treated as a contract .  The interpretation of the settlement agreement is therefore a matter of law based on the words in the agreement  itself.  Swink  v. U.S. Postal Service, 111 M.S.P.R. 620, ¶ 9 (2009 ).

Mahoney v. Labor:  Demotion case settled with retirement.

Wyatt v. USPS, 101 MSPR 28 (2006). (somewhat strange USERRA waiver of appeal rights in a settlement  agreement is enforceable and not against public policy if the terms of the waiver are comprehensive, freely made, and fair, and the execution of the waiver was not the result of duress or bad faith on the part of the agency. Wyatt  v. U.S. Postal Service , 101 M.S.P.R. 28, ¶ 18 (2006). Such a waiver divests the Board of jurisdiction over an appeal. Id. Nevertheless, an appellant may establish that the Board has jurisdiction over an action taken pursuant to the terms of a settlement  agreement wherein the appellant agreed to waive her appeal rights if the appellant can establish that the settlement  agreement was invalid due to fraud, duress, coercion, or misrepresentation by the agency. 

(Retirement case).  Both the U.S. Court of Appeals for the Federal Circuit and the Board have held that an employee's commitment to resign under the terms of a settlement agreement is a valid reason for an agency to refuse to accept his withdrawal of that resignation. Green v. General Services Administration, 220 F.3d 1313, 1317 (Fed. Cir. 2000); Tretchick v. Department of Transportation, 109 F.3d 749, 751 (Fed. Cir. 1997); Thomas v. Department of Housing & Urban Development, 63 M.S.P.R. 649 (1994). 




When Can We Discuss
Agreements?

* Arguably, can be done at any time. Swink v. U.S. Postal
Service, 111 M.S.P.R. 620, (2009 ); aff'd, 372 F. App’x 90
(Fed.Cir. 2010). Mahoney v. Dept. of Labor, 56 MSPR 69

(1992). But see Cook v. Dept. of Defense, 63 MSPR 270
(1994).

* Good cause must exist, however. Evans v. Merit Systems
Protection Board, 206 Fed. Appx. 587 (Fed. Cir. 2009 ,

unpublished); Wyatt v. USPS, 101 MSPR, 28 (2006); Law v.
USPS, 17 MSPR 30 (1997).


Presenter
Presentation Notes
A settlement agreement  such as the one here, that is not made a part of the Board's record and is reached free of Board intervention, is treated as a contract .  The interpretation of the settlement agreement is therefore a matter of law based on the words in the agreement  itself.  Swink  v. U.S. Postal Service, 111 M.S.P.R. 620, ¶ 9 (2009 ).

Mahoney v. Labor:  Demotion case settled with retirement.

Wyatt v. USPS, 101 MSPR 28 (2006). (somewhat strange USERRA waiver of appeal rights in a settlement  agreement is enforceable and not against public policy if the terms of the waiver are comprehensive, freely made, and fair, and the execution of the waiver was not the result of duress or bad faith on the part of the agency. Wyatt  v. U.S. Postal Service , 101 M.S.P.R. 28, ¶ 18 (2006). Such a waiver divests the Board of jurisdiction over an appeal. Id. Nevertheless, an appellant may establish that the Board has jurisdiction over an action taken pursuant to the terms of a settlement  agreement wherein the appellant agreed to waive her appeal rights if the appellant can establish that the settlement  agreement was invalid due to fraud, duress, coercion, or misrepresentation by the agency. 

(Retirement case).  Both the U.S. Court of Appeals for the Federal Circuit and the Board have held that an employee's commitment to resign under the terms of a settlement agreement is a valid reason for an agency to refuse to accept his withdrawal of that resignation. Green v. General Services Administration, 220 F.3d 1313, 1317 (Fed. Cir. 2000); Tretchick v. Department of Transportation, 109 F.3d 749, 751 (Fed. Cir. 1997); Thomas v. Department of Housing & Urban Development, 63 M.S.P.R. 649 (1994). 




Case Study on ADA Ideas
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e



Presenter
Presentation Notes
Perry could not prove the agency was bluffing over the proposed removal, but he claimed he did not know he could appeal the 30 day suspension at the time it was taken and he then retired.  


Exercise #1

Joe is a GS-14 Supervisor who recently became
retirement eligible. His supervisor retired and Joe
applied for the GS-15 job. He was not selected; a young,
minority female was selected. Joe filed an EEO
complaint based on sex, race and age. Recently, a
coworker showed Joe’s Facebook message to others at
work wherein Joe said: “Now that I have joined the KMA
club, I can say this without worry; my new boss, Komeka
Stuart, is a “unqualified for anything but making babies,
and is a good-for-nothing pencil pusher.”



Exercise #1

e Traditional e ADA Ideas?

o

Warning.

b. Letter of
Reprimand.

C. Suspension.
d. Demotion.
e. Removal.



Exercise #1

e Will return to this — be thinking of ADA
terms!
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Traditional Discipline

— Formal processing.
— Formal consequence.

— Designed to correct unacceptable behavior
that has a negative impact on the efficiency
of the service.

— Includes reprimands, suspensions,
demotions, and removals.

11



Alternative Discipline (AD)

Alternative discipline is characterized by what it is
not—namely traditional discipline.

— Serves as a non-traditional or lesser consequence.
— Intended to modify unacceptable behavior.

— Agreed upon by both the agency and the employee.
— May avoid future misconduct.

— May be used as evidence of rehabilitation attempits.
— Avoids or reduces litigation if done correctly.

12


Presenter
Presentation Notes
Alternative Discipline 
can be characterized as a form of alternative dispute resolution (ADR)
can be used effectively to resolve, reduce, or even eliminate workplace disputes that might come from a circumstance where disciplinary action is appropriate
is an alternate to traditional discipline when the traditional penalty would be less than removal



Advantages of AD

Helps you provide more options/be a better
consultant.

Helps to re-establish or keep a good relationship
between employee and supervisor.

Helps supervisor address problems when reluctant to
take more formal actions.

Achieves desired results with less time and agency
resources.

No Stone v. FDIC, 179 F.3d 1368, 1374-75 (1999) or Ward
v. USPS, 634 F.3d 1274 (Fed. Cir. 2011) issues.



Advantages of AD

Usually effective.

Places the responsibility on the employee to
correct the misconduct.

Encourages speedy resolution of issues.

Employee can be disciplined if misconduct
occurs within the agreed upon timeframe.

EEO offenses and liability.



Advantages of ADAs

May reduce or eliminate comparisons under Douglas Factor
#6. Dunbar v. USPS, SF-0752-09-0788-B-1 (ID 2010); Boland v.
Dept. of Veterans Affairs, CH-07152-11-0537-I-1 (nonprecedental
2014); Portner v. Department of Justice, 119 M.S.P.R. 365,920 n.4
(2013). But see Boucher v. U.S. Postal Service, 2012 MSPB 126
(MSPB 2012; Figueroa v. Department of Homeland Security, DA-
0752-12-0001-I-1, (2013).

No Double Jeopardy problems. Cooper v. VA, 2012 MSPB 23
(MSPB 03/01/12).

If properly written, greatly reduces or avoids litigation.


Presenter
Presentation Notes
 Contrary to the Board’s holding in Boucher, in Portner v. Department of Justice, 119 M.S.P.R. 365, ¶ 20 n.4 (2013), two additional alleged comparator employees identified by the appellant apparently had proposed removals reduced to suspensions as part of last chance settlement agreements. See PFR File, Tab 3 at 19; ID at 13-14. The Board has held that, where another employee receives a lesser penalty, despite apparent similarities in circumstances, as the result of a settlement agreement, the agency will not be required to explain the difference in treatment. Blake v. Department of Justice, 81 M.S.P.R. 394, ¶ 42 (1999); Dick v. U.S. Postal Service, 52 M.S.P.R. 322, 325, aff'd, 975 F.2d 869 (Fed. Cir. 1992) (Table). But see Spahn v. Department of Justice, 93 M.S.P.R. 195, ¶ 24 (2003) (finding that, where an individual claims unlawful discrimination, she must be allowed to prove that the settlement agreement offered to other employees, but not offered to her, was a pretext for discrimination). Thus, under the circumstances of this case, the employees who entered into settlement agreements with the agency are not valid comparators. 



»

Possible Disadvantages of AD

Employee may still repeat misconduct.
Is Agency serious about discipline?

Possible EEO comparatives. Spahn v. Justice, 93 MSPR
195 (2003).

May need to involve union. Social Security
Administration and AFGE, Local 1923, 55 FLRA
978(1999).

16


Presenter
Presentation Notes
Social Security Administration and AFGE, Local 1923, 55 FLRA 978 ,(1999). The agency committed an unfair labor practice when it negotiated a last chance agreement with a bargaining unit employee without involving the union.

In McKinney, classic (damned if you do, damned if you don’t) the agency responded immediately, placing the manager on leave and issuing him a notice of removal. However, the manager appealed to the MSPB and, pursuant to a settlement agreement, was returned to the complainant's shift and supervisory chain of command. Although the agency initially responded in an appropriate manner, the AJ found it was liable for the manager's actions because it returned him to a supervisory position over the complainant. The AJ further found the agency's action was unlawful retaliation. 

Also, the agency is required to, among other things, take disciplinary action against employees who engage in discriminatory policies. See 29 C.F.R. § 1614.102(a)(5).




»

Possible Disadvantages of AD

 Ambiguous agreement language will be construed in
favor of the party not drafting the agreement. Bables v.
Department of the Army, 86 MSPR 171 (2000).

e Inconsistent MSPB holdings; sometime allowing
comparisons. Boucher v. U.S. Postal Service, 2012 MSPB

126 (2012); Portner v. Department of Justice, 119 M.S.P.R.

365, 9 20 n.4 (2013); Davis v. USPS, DA-0752-12-0306-I-1
(2013).

17


Presenter
Presentation Notes
Social Security Administration and AFGE, Local 1923, 55 FLRA 978 ,(1999). The agency committed an unfair labor practice when it negotiated a last chance agreement with a bargaining unit employee without involving the union.

In McKinney, classic (damned if you do, damned if you don’t) the agency responded immediately, placing the manager on leave and issuing him a notice of removal. However, the manager appealed to the MSPB and, pursuant to a settlement agreement, was returned to the complainant's shift and supervisory chain of command. Although the agency initially responded in an appropriate manner, the AJ found it was liable for the manager's actions because it returned him to a supervisory position over the complainant. The AJ further found the agency's action was unlawful retaliation. 

Also, the agency is required to, among other things, take disciplinary action against employees who engage in discriminatory policies. See 29 C.F.R. § 1614.102(a)(5).




®
When Alternative Discipline
iViay Not be Appropriate

 Employee refuses to admit any wrongdoing.

» Reasons for the misconduct indicate conduct
may reoccur.

» Past attempts ineffective.

« “Which method is more appropriate for a
particular situation will depend greatly on the
nature of the offense and the individual who
committed the misconduct. “


Presenter
Presentation Notes
Under the right circumstances, an admission can be advantageous. Through the admission, the employee takes responsibility for the unacceptable actions. However, if the employee claims to be innocent and refuses to admit to the conduct, then the agency should consider the possibility that one of the below may be occurring:
The employee is actually innocent, in which case discipline (alternate or traditional) is not appropriate; 
The employee is responsible for something resembling the charged conduct, but the agency has not gotten all the facts correct; or 
The employee is being dishonest, in which case rehabilitation may be especially difficult. 
Don’t create a hard fast rule on this topic!!


Last Chance Agreements (LCA)

— Alternative form of discipline.

— Voluntary contract between an agency and an
employee, usually in proposed removal
situations (performance-based or adverse
action).

— Employee must knowingly and voluntarily waive
his or her rights in exchange for non-imposition
of an immediate removal.

Rice v. MSPB, 522 F.3d 1311 Fed. Cir. (2008);
Scott v. Dept. of Agriculture, 2012-3050 (Fed. Cir. np, 2012)

Rhett v. USPS, 113 MSPR 1718 (2010)


Presenter
Presentation Notes
Rhett: NGP LCA after he was removed.  Clear waivers signed by both…also like this part:  , [the appellant], have read and understand the conditions and restrictions set forth in the above agreement. I am mentally and physically fit so as to be able to understand this agreement in its entirety. . . . I know and understand that I have waived my appeal rights through any and all forums and avenues, including, but not limited to, the Merit Systems Protection Board, . . . for any removal action initiated against me for violation of this last chance agreement during this two-year period. 
To establish that a waiver of appeal rights in a last-chance settlement agreement should not be enforced, an appellant must show one of the following: (1) He complied with the last-chance settlement agreement; (2) the agency materially breached the agreement or acted in bad faith; (3) he did not voluntarily enter into the agreement; or (4) the last-chance settlement agreement resulted from fraud or mutual mistake. Id.; Covington v. Department of the Army, 85 M.S.P.R. 612, ¶ 12 (2000). Where an appellant raises a nonfrivolous factual issue of compliance with a settlement agreement, the Board must resolve that issue before addressing the scope of and applicability of a waiver of appeal rights in the settlement agreement. Stewart v. U.S. Postal Service, 926 F.2d 1146, 1148 (Fed. Cir. 1991); Covington, 85 M.S.P.R. 612, ¶ 12. 


Last Chance Agreements (LCA)

e A special kind of last-straw situation.

e Arbitrators have held that last-chance
agreements, as a general rule, are not subject
to the usual requirements of just cause. To put it
another way, violation of the last-chance
agreement provides the "just cause" required
for discharge.

« When encountering a last-chance settlement, an
arbitrator can presume its validity even though it
places the subject employee at a distinct
disadvantage.



Last Chance Agreements (LCA)

 The arbitrator should recognize that
there was a trade-off for the advantage --
relinquishment of certain employment
rights

 An employer would have no reason to
enter into them if they were illusory or
unenforceable

USPS and American Postal Workers Union, AFL-
CIO,F98C-1F-D 01054630(2001 Nauyokas)


http://www.cyberfeds.com/CF3/servlet/GetCase?cite=104+LRP+9972

Remember Exercise #1 (slides 71-9)?
Alternative vs. Traditional

Alternatives

Traditional

— Three-day
suspension of pay.

Serves three day
suspension during non-
work days.

Serves suspension in
increments.

Donates 24 hours of

annual leave to a leave
bank.

Performs 24 hours of
community service.

Receives a “Paper”
Suspension.

Suspends one day
suspension with two days
held in abeyance.

22


Presenter
Presentation Notes

AD is limited only by the limits of the parties’ imaginations.

Postal Service uses this for paper suspensions:  A suspended employee will remain on duty during the term of the suspension with no loss of pay. These disciplinary actions shall, however, be considered to be of the same degree of seriousness and satisfy the same corrective steps in the pattern of progressive discipline as the time-off suspensions. Such suspensions are equivalent to time-off suspensions and may be cited as elements of past discipline in subsequent discipline….

If a paper-only suspension has been tried—and has failed—we encourage agencies to make a strategic decision on whether it is likely to succeed for the same individual in the future. 

Paper suspension used by agencies other than USPS:   Beaudoin v. VA, 99 MSPR 489 (2005).  

Requiring the employee to promise not to repeat the conduct can serve as a reminder to the employee that the agency is taking extra measures to help the employee, and that in exchange, the employee is not only supposed to agree to the alternative form of discipline, but also to help serve the purpose of using discipline—preventing the reoccurrence. 


Alternative vs. Traditional

Example of Broader Options

Traditional Alternatives |
— Researches particular
— Three-day misconduct and
suspension of pay provides training.
— Issues a public
apology.

— Works less desirable
shift/duties for a
period of time.

— Attends EAP sessions.

— Employee promises
not to repeat
behavior.

- Reassignment.

23


Presenter
Presentation Notes

AD is limited only by the limits of the parties’ imaginations.

Postal Service uses this for paper suspensions:  A suspended employee will remain on duty during the term of the suspension with no loss of pay. These disciplinary actions shall, however, be considered to be of the same degree of seriousness and satisfy the same corrective steps in the pattern of progressive discipline as the time-off suspensions. Such suspensions are equivalent to time-off suspensions and may be cited as elements of past discipline in subsequent discipline….

If a paper-only suspension has been tried—and has failed—we encourage agencies to make a strategic decision on whether it is likely to succeed for the same individual in the future. 

Paper suspension used by agencies other than USPS:   Beaudoin v. VA, 99 MSPR 489 (2005).  

Requiring the employee to promise not to repeat the conduct can serve as a reminder to the employee that the agency is taking extra measures to help the employee, and that in exchange, the employee is not only supposed to agree to the alternative form of discipline, but also to help serve the purpose of using discipline—preventing the reoccurrence. 


Rights of the Employee

The employee knowingly and voluntarily waives rights
they would ordinarily receive through traditional
discipline. Williams v. Treasury, 52 MSPR 344 (1991).

The employee has to voluntarily agree to waive those
rights as a condition of the alternative discipline
agreement. McCall v. U.S.PS., 839 F. 2d 664 (Fed. Cir
1988).

If broad waivers not written, employee can still
challenge AD. Burgard v. USPS,01973616 (1998).

No future EEO rights can be waived. Kannikal v. Justice,
01A24572 (2003).

24


Presenter
Presentation Notes
Williams v. Treasury. 52 M.S.P.R. 344, 346 (1991).   Employee can not pursue appellate rights under the traditional discipline process after they accept the terms of the ADA


What constitutes knowingly and voluntarily may vary based upon the situation. However, the MSPB has held that waivers must be “the informed, intentional abandonment of a known right.”

By signature below, Ms. Burgard agrees to withdraw grievance appeals, and labor charges regarding this matter. This includes, but is not limited to NLRB Case #2-CA-27415.   “All records, statements, personal notes, and video tapes regarding the May 18, 1994 notice of reassignment and reduction in pay and grade; and the notice of change in assignment dated July 22, 1994 will be expunged from all files. “
The Commission finds that the August 18, 1994 settlement agreement did not settle any EEO claims made by appellant. An EEO complaint (or request for counseling) is not a "grievance appeal" or a "labor charge" in the plain understanding of the terms. If the parties intended the agreement to settle the EEO claim regarding the July 22, 1994 letter, then they should have included specific language in the agreement referring to the EEO claim or broad language which would encompass all types of claims regarding the July 22, 1994 letter. The August 18, 1994 agreement "did not manifest appellant's clear, unambiguous intent to forfeit [her] right to continue the processing of the subject EEO complaint." Stafford v. Department of State, EEOC Request No. 05930491 (Jan. 21, 1994). 



»

Rights of the Employee
in LCAs

May still establish MSPB jurisdiction if s/he:

e did not breach the agreement.
* proves the agency breached it.

e did not knowingly and voluntarily enter into the
agreement.

e proves the agreement resulted from fraud or mutual
mistake.

Lizzio v. Department of the Army, 534 F.3d 1376 (Fed. Cir. 2008); Link v.
Dep't of the Treasury, 51 F.3d 15717, 1581 (Fed. Cir. 1995);

Smith v. Department of the Interior, 113 M.S.P.R. 592, q[6 (2010).

25


Presenter
Presentation Notes
Williams v. Treasury. 52 M.S.P.R. 344, 346 (1991).   Employee can not pursue appellate rights under the traditional discipline process after they accept the terms of the ADA


What constitutes knowingly and voluntarily may vary based upon the situation. However, the MSPB has held that waivers must be “the informed, intentional abandonment of a known right.”

By signature below, Ms. Burgard agrees to withdraw grievance appeals, and labor charges regarding this matter. This includes, but is not limited to NLRB Case #2-CA-27415.   “All records, statements, personal notes, and video tapes regarding the May 18, 1994 notice of reassignment and reduction in pay and grade; and the notice of change in assignment dated July 22, 1994 will be expunged from all files. “
The Commission finds that the August 18, 1994 settlement agreement did not settle any EEO claims made by appellant. An EEO complaint (or request for counseling) is not a "grievance appeal" or a "labor charge" in the plain understanding of the terms. If the parties intended the agreement to settle the EEO claim regarding the July 22, 1994 letter, then they should have included specific language in the agreement referring to the EEO claim or broad language which would encompass all types of claims regarding the July 22, 1994 letter. The August 18, 1994 agreement "did not manifest appellant's clear, unambiguous intent to forfeit [her] right to continue the processing of the subject EEO complaint." Stafford v. Department of State, EEOC Request No. 05930491 (Jan. 21, 1994). 



Exercise #2-Careful
Drafting is KEY'!

senior law enforcement ranger

executed an LCA which reduced the proposed removal
to a 60-day suspension.

agreement: appellant would be removed if he
committed "any offense requiring discipline"; he also
waived his MSPB rights.

appellant then failed to wear his seat belt during his
pursuit of a suspect, resulting in his ejection from a
“send rail” vehicle, in violation of agency policy and
procedures.

agency removed the appellant for failure to use proper
safety equipment (failure to wear seat belt).

“requiring discipline.”


Presenter
Presentation Notes
A settlement agreement  such as the one here, that is not made a part of the Board's record and is reached free of Board intervention, is treated as a contract .  The interpretation of the settlement agreement is therefore a matter of law based on the words in the agreement  itself.  Swink  v. U.S. Postal Service, 111 M.S.P.R. 620, ¶ 9 (2009 ).

Mahoney v. Labor:  Demotion case settled with retirement.

Wyatt v. USPS, 101 MSPR 28 (2006). (somewhat strange USERRA waiver of appeal rights in a settlement  agreement is enforceable and not against public policy if the terms of the waiver are comprehensive, freely made, and fair, and the execution of the waiver was not the result of duress or bad faith on the part of the agency. Wyatt  v. U.S. Postal Service , 101 M.S.P.R. 28, ¶ 18 (2006). Such a waiver divests the Board of jurisdiction over an appeal. Id. Nevertheless, an appellant may establish that the Board has jurisdiction over an action taken pursuant to the terms of a settlement  agreement wherein the appellant agreed to waive her appeal rights if the appellant can establish that the settlement  agreement was invalid due to fraud, duress, coercion, or misrepresentation by the agency. 

(Retirement case).  Both the U.S. Court of Appeals for the Federal Circuit and the Board have held that an employee's commitment to resign under the terms of a settlement agreement is a valid reason for an agency to refuse to accept his withdrawal of that resignation. Green v. General Services Administration, 220 F.3d 1313, 1317 (Fed. Cir. 2000); Tretchick v. Department of Transportation, 109 F.3d 749, 751 (Fed. Cir. 1997); Thomas v. Department of Housing & Urban Development, 63 M.S.P.R. 649 (1994). 




Exercise #2 ==cont

Executive Order 12566 requires seatbelts be worn.
Agency policy required seatbelts be worn.

Table of Penalties in the Department of Interior
Departmental Manual suggests various penalties.

But, none of the above “required discipline.”

Smith v. Dept. of the Interior, 113 MSPR 592 (2010)


Presenter
Presentation Notes

We discern no ambiguity in the term "requiring," which is a participial form of the verb "require," the ordinary meaning of which is to "direct or instruct" and to "[o]rder, command, demand, compel, coerce, ... make mandatory." West's Legal Thesaurus/Dictionary 654 (1985). See also Webster's Third New International Dictionary 1929 (Merriam-Webster 1993) ("require" means "to ask for authoritatively or imperatively: ... insist upon, usu. with certainty or urgency"); Mississippi River Fuel Corporation v. Slayton, 359 F.2d 106, 119 (8th Cir. 1966) (the word "required" implies something mandatory). Thus, the agency could only remove the appellant under the LCA if the appellant committed an offense for which discipline is mandatory. 




Carefully Follow Terms




)
How much did the word “no”’

cost?

* Original 28-day suspension
» Settled with this provision before the MSPB:

“The AGENCY agrees that inquiries or job references
regarding the APPELLANT'S work performance, reason for
resignation, or other employment matters will be referred to
the AGENCY Personnel Operations Branch in Minneapolis,
Minnesota. Information provided in connection with such
inquiries will be of a neutral nature, and limited to
employment data reflected in the OPF and the Employee
Performance Folder (Fully Successful rating).”


Presenter
Presentation Notes
Did not list supervisor in apps.  However, OSHA's application process required Mr. Poett to provide a copy of his final performance appraisal from the USDA, a document that listed Sydney Griffith as his supervisor. Mr. Poett called Ms. Barrier in August 1999, and, after learning he did not get the job, asked how his references "were holding up." Ms. Barrier replied "I do not wish to comment." Mr. Poett then asked whether Ms. Barrier had checked any of his job references; Ms. Barrier again replied, "I do not wish to comment." Mr. Poett  later testified that at this point he "smelled a rat." Total backpay:  $389,599.42 (after deducting other earnings during the period).
28 day suspension mooted:  $1,996.32  


During their conversation, Ms. Barrier asked several questions about the appellant's performance with USDA. Rather than answer the questions directly, Ms. Griffith repeatedly referred Ms. Barrier to Employee Relations Specialist Joan Carlson in the USDA's personnel office in Minneapolis, as required by the terms of the settlement agreement. Finally, Ms. Barrier asked Ms. Griffith if the appellant was her best employee, and Ms. Griffith replied "no."   Not to answer under agreement and “no” was not neutral according to Fed. Cir/MSPB on remand.


.
How much did the word “no”’

cost?
 Litigated from 1997-2005 (20 hits in
Cyberfeds).
* Reinstated with back pay from 1995-20085.
« Attorneys fees.

e Total backpay: $389,599.42 (after deducting
other earnings during the period).

e 28 day suspension mooted: $1,996.32.
e Still employed.

Poett v. Dept. of Agriculture, 98 MSPR 628 (2005)


Presenter
Presentation Notes
Did not list supervisor in apps.  However, OSHA's application process required Mr. Poett to provide a copy of his final performance appraisal from the USDA, a document that listed Sydney Griffith as his supervisor. Mr. Poett called Ms. Barrier in August 1999, and, after learning he did not get the job, asked how his references "were holding up." Ms. Barrier replied "I do not wish to comment." Mr. Poett then asked whether Ms. Barrier had checked any of his job references; Ms. Barrier again replied, "I do not wish to comment." Mr. Poett  later testified that at this point he "smelled a rat." Total backpay:  $389,599.42 (after deducting other earnings during the period).
28 day suspension mooted:  $1,996.32  


During their conversation, Ms. Barrier asked several questions about the appellant's performance with USDA. Rather than answer the questions directly, Ms. Griffith repeatedly referred Ms. Barrier to Employee Relations Specialist Joan Carlson in the USDA's personnel office in Minneapolis, as required by the terms of the settlement agreement. Finally, Ms. Barrier asked Ms. Griffith if the appellant was her best employee, and Ms. Griffith replied "no."   Not to answer under agreement and “no” was not neutral according to Fed. Cir/MSPB on remand.


Drafting Agreements

Contract Law--

* Four corners of agreement.
 Meeting of the minds.

* Avoid terms of art.

* Mutual consideration.

« Complete waivers to cover all forums.


Presenter
Presentation Notes
Per MSPB study:  Alternative discipline agreements are contracts. Thus, how they are formed, executed, enforced, and potentially breached will be evaluated by legal standards if a party seeks MSPB or judicial enforcement.  (Add on EEOC too!)


Drafting Agreements

Principles to follow to avoid ambiguity

e Use plain language.

e Make sure words are not subject to multiple
interpretations. Define any term that could

mean more than one thing. Gose v. USPS, 451
F.3d 831 (2006).

e Obtain agency legal counsel or other
expert assistance in drafting and review of
finalized document.


Presenter
Presentation Notes
For example, in Gose v. U.S. Postal Service, the agency used the term “public place” in an alternative discipline agreement when describing a location where the employee was not permitted to drink while in uniform. The Postal Service later removed the employee for violating this term of the agreement. However, the Federal Circuit gave a different meaning to the term “public place” than the agency had given to it. As a result, the agency’s action, removing the employee for violating the alternative discipline agreement, was reversed



Drafting Agreements

Covenant of Good Faith

e There is an implied covenant of good faith
in every ADA.

e The agency is promising the employee it is
dealing with the employee honestly.

e The party acting in bad faith has breached
the ADA and the terms could be
unenforceable.

Stewart v. U.S. Postal Service., 926 F. 2d 1146, 149
(Fed. Cir. 1991); Thrash v. Dept. of Army,
0120092905 (2009); Willis v. Dept. of Defense, 105
MSPR 466 (2007).
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Thrash v. Dept. of Army, 0120092905 (12/24/09). (3 suspensions!!) Complainant argues that the agency did not carry out its obligations under the settlement agreement in good faith, resulting in his termination being proposed within weeks of the agreement's execution. The Commission notes that the agreement required the agency, among other things, to not proceed with its planned proposed removal, to remove two prior suspensions from complainant's record, and to only remove complainant for future "misconduct," although this term was not defined in the agreement. After thorough review of the record and consideration of the arguments submitted by both parties on appeal. we are persuaded that there is evidence of bad faith in the agency's implementation of the March 11, 2009 settlement agreement. The extraordinary close proximity between the execution of the agreement (in which management promised not to proceed with its planned removal action) and the notice by agency management that it was proceeding with a removal action, the failure to provide a definition of the critical term "misconduct" in the agreement, the fact that three of the five "misconduct" charges lodged by the first-line supervisor were not upheld by upper-level management, and the relatively minor nature of the alleged "misconduct" used to end a 26-year government career, all point to the fact that it is more likely than not that the agency fully intended to continue with its planned pre-agreement removal action and only signed the agreement to dispose of complainant's pending EEO complaint before he was removed. In addition, the agency took the opportunity to convince complainant, who was not represented by counsel during the negotiations, to waive his right to appeal a subsequent removal. Under the facts of this case, we conclude that the record supports a finding of bad faith by the agency in the implementation of the agreement. 

In Willis v. DOD, The Department of Defense removed the appellant for violating his last chance agreement when he was arrested 45 minutes before the end of a shift. The DOD asserted that the appellant failed to request leave in accordance with established procedures and was absent without leave. The appellant argued that: 1) the DOD's denial of leave was inconsistent with its normal practice; and 2) he did not fail to comply with the LCA, and therefore the waiver of board appeal rights in the LCA should not be enforced. The administrative judge dismissed the appeal based on the waiver provision. However, the MSPB found that the appellant nonfrivolously alleged that he complied with the LCA, and the waiver provision would not bar the appeal at this stage. The appellant presented evidence that could show he did not fail to request leave in accordance with established procedures and was not AWOL.  The board considered new evidence, a decision of the Pennsylvania Unemployment Compensation Board of Review, finding that denial of leave in a situation like the appellant's was not consistent with the employer's normal practice, which was for the supervisor to advise the worker of the need to request leave before charging him with AWOL. 

Unemployment Officer found that the appellant's supervisor did not advise the appellant when he accompanied the appellant to the security office that the appellant would not be returning or notify the appellant of his impending arrest. 


Drafting Agreements

ADAs must not violate public policy —

e Agencies cannot waive future EEO rights. Kannikal
v. Justice, 01A24572 (2003).

e Agencies cannot waive Whistleblowing rights. See
Whistleblower Protection Enhancement Act of 2012.

e Agencies can not threaten or coerce employees to
enter into an ADA. Staats v. U.S. Postal Service, 99 F. 3d
1120,(Fed. Cir. 1996).
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Drafting Agreements

e Agencies can not promise to conceal or fail to

report criminal conduct to proper authorities. Fomby-
Denson v. Department of the Army, 2471 F. 3d 1366 (Fed.
Cir. 2001).

e Agencies should be sure to include the due
process rights being waived to include the appeal
rights the employee would have had. Perry v.
Department of Commerce, DC-0752-12-0486-I-1 (June

12, 2013) citing Gutierrez v. USPS, 90 MSPR 604, 9 9 (2002).
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Danger Areas in Drafting

Agreements

Confidentially clauses for agency.
Clean record clauses.
Oral agreements.

Duration of AD record too short/Expunging record.
Callicutt v. Department of the Army, DA-0752-12-0514-1-
1 (August 9, 2013).

Reference clauses (write with care!).
Clauses that have not been researched.

Not writing broad, clear and appropriate waivers
(e.qg. for those over 40).

Binding third parties to agreement’s terms. Parker v.
OPM, 93 MSPR 529 (2003)

36


Presenter
Presentation Notes
We recommend that agencies balance their desire to let the employee put the discipline fully into the past with the need to maintain a record of the discipline to establish past efforts by the agency to help the employee to become rehabilitated. Maintaining the record of the alternative discipline for only a short period has drawbacks that agencies should consider when agreeing upon a particular duration for the record. Imposing discipline—whether traditional or alternative—can be time consuming and emotional for all involved. It can be especially frustrating for an agency to go through the effort involved to take an action, and then start over at “square one” when new misconduct occurs because the action will not count as prior discipline because there is no record of it, or because its period of use as prior discipline has expired.  Can always agree later on to do if all is well!


Waivers in Agreements

e Settlement reached before the EEOC.

 Ensure you explicitly state the rights being forfeited in
agreements.

« Remanded for jurisdictional hearing.

Perry v. Dept. of Commerce, DC-0752-12-0486-1-1 DC-0752-12-
0487-I-1 (June 12,2013) (non precedential).


Presenter
Presentation Notes
Perry could not prove the agency was bluffing over the proposed removal, but he claimed he did not know he could appeal the 30 day suspension at the time it was taken and he then retired.  


Beware!

e Criminal investigator for the OPM.

 Terminated.

* Case settled with clean record provision.

 He got a contractor job as an investigator.

« MSPB determined a breach, but no monetary damages available.

* He filed with Court of Federal Claims, who found jurisdiction but
declared case res judicata.

 Fed. Cir. held that case was not res judicata since the MSPB lacked ability
to award damages.

Cunningham v. United States, Fed Cir. 2013-5055, April 9, 2014


Presenter
Presentation Notes
Did not list supervisor in apps.  However, OSHA's application process required Mr. Poett to provide a copy of his final performance appraisal from the USDA, a document that listed Sydney Griffith as his supervisor. Mr. Poett called Ms. Barrier in August 1999, and, after learning he did not get the job, asked how his references "were holding up." Ms. Barrier replied "I do not wish to comment." Mr. Poett then asked whether Ms. Barrier had checked any of his job references; Ms. Barrier again replied, "I do not wish to comment." Mr. Poett  later testified that at this point he "smelled a rat." Total backpay:  $389,599.42 (after deducting other earnings during the period).
28 day suspension mooted:  $1,996.32  


During their conversation, Ms. Barrier asked several questions about the appellant's performance with USDA. Rather than answer the questions directly, Ms. Griffith repeatedly referred Ms. Barrier to Employee Relations Specialist Joan Carlson in the USDA's personnel office in Minneapolis, as required by the terms of the settlement agreement. Finally, Ms. Barrier asked Ms. Griffith if the appellant was her best employee, and Ms. Griffith replied "no."   Not to answer under agreement and “no” was not neutral according to Fed. Cir/MSPB on remand.


Best Practices

Make managers aware of AD and provide training to
them.

Establish a formal policy.

Empower either management or the employee to
initiate a request for AD.

Track results — is AD working in most cases?

Check agency collective bargaining agreements to
ensure policy or use of AD is consistent with those
requirements.
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According to MSPB’s Report on Alternative discipline (July 2008 confirm!!!), when establishing an AD policy:
One agency’s CBA states that employee or union may request a meeting to discuss alternative discipline after receipt of proposed suspension of 14 days or less
Another agency empowers either management or the employee to initiate a request for AD

This lack of recordkeeping is unfortunate, as it prevents concerned parties from being able to study precisely which alternatives tend to be most successful, or under what circumstances alternative discipline tends to work best. However, the data from one agency that did track its degree of success indicates alternative discipline succeeds often enough that it is worth serious consideration by any manager.
The Board has held that, before accepting a settlement agreement in an appeal where age discrimination has been alleged, the Board must first verify that the agency has complied with the provisions of the Older Workers Benefits Protection Act (OWBPA)).See Harris v. Department of the Air Force, 98 M.S.P.R. 261 (2005); Lange v Department of the Interior, 94 M.S.P.R. 371 (2003); 3 M.S.P.R. 419 (2003). Oubre  v. Entergy Operations, Inc., 522 U.S. 422, 427 (1998)



Best Practices

Ensure employee waivers are clear, unambiguous, and
voluntary so that they are upheld by the MSPB and
EEOC.

In CBAs, don’t agree to make ADA a requirement.
(Simmons v. VA DA-0752-11-0571-1-1,3/1/13).

Ensure you give employees accurate information.
Avoid bad faith in process.
Do not waive future EEO rights.

In LCAs or ADAs involving appealable actions, DO
waive future MSPB rights.



Best Practices

Use Older Worker Benefit Protection Act waivers for
those 40 and older.

Negotiate collective bargaining agreements to allow
effective use of AD without unnecessary limitations on
managers.

Include waivers in all agreements, to include to the
Federal Court of Claims.

Research all terms.
Write terms and waivers with care.



Resources

Resources that may be of use are:

— Networking with other agencies with success at
ADAs.

— Office of Personnel Management/networking
— MSPB law.

— Merit Systems Protection Board law and studies.
http://www.mspb.gov/studies/index.htm

— Equal Employment Opportunity Commission law
citing ADAs, LCAs and Exit agreements.
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QUESTIONS?
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