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 Recognize the sensitivity of medical documentation 

 Identify when medical documentation may be 
requested by management 

 Know what information should be requested 

 Understand when medical examination can be 
ordered or offered by management 

 Know how to address employee failure to take 
medical examination 



 Requesting Medical Documentation 

 Authority to Require/Order Medical Examinations 

 Authority to Offer Medical Examinations and Establish 
Medical Requirements for a Position 

 Insufficient/Inconclusive Medical Examinations 

 Employee Failure to Take Medical Examination 



 Under certain circumstances, management 
may request medical documentation 

 The Employee Relations practitioner 
frequently advises management on how to 
make requests that comply with legal 
requirements 



 Helpful Definitions 
“Medical documentation” – 5 CFR part 339 describes 
as “a statement from a licensed physician or other 
appropriate practitioner which provides information 
the agency considers necessary to enable it to make 
an employment decision” 
“Qualified Individual with a Disability”- persons with 
a physical or mental impairment which substantially 
limits one or more major life activities. 
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339.104
Medical documentation or documentation of a medical condition means a statement from a licensed physician or other appropriate practitioner which provides information the agency considers necessary to enable it to make an employment decision. To be acceptable, the diagnosis or clinical impression must be justified according to established diagnostic criteria and the conclusions and recommendations must not be inconsistent with generally accepted professional standards. The determination that the diagnosis meets these criteria is made by or in coordination with a physician or, if appropriate, a practitioner of the same discipline as the one who issued the statement. An acceptable diagnosis must include the following information, or parts identified by the agency as necessary and relevant:
(a) The history of the medical conditions, including references to findings from previous examinations, treatment, and responses to treatment;
(b) Clinical findings from the most recent medical evaluation, 
(c) Diagnosis, including the current clinical status;
(d) Prognosis, including plans for future treatment and an estimate of the expected date of full or partial recovery;
(e) An explanation of the impact of the medical condition on overall health and activities, including the basis for any conclusion that restrictions or accommodations are or are not warranted, and where they are warranted, an explanation of their therapeutic of risk avoiding value;
(f) An explanation of the medical basis for any conclusion which indicates the likelihood that the individual is or is not expected to suffer sudden or subtle incapacitation by carrying out, with or without accommodation, the tasks or duties of a specific position;
(g) Narrative explanation of the medical basis for any conclusion that the medical condition has or has not become static or well stabilized and the likelihood that the individual may experience sudden or subtle incapacitation as a result of the medical condition. 
Section 504 of the Rehab. Act
 - People who have a history of, or who are regarded as having a physical or mental impairment that substantially limits one or more major life activities, are also covered. Major Life Activities include caring for one’s self, walking, seeing, hearing, speaking, breathing, working, performing manual tasks, and learning.
Examples of impairment which may limit major activities even w/ help of meds/ devices: AIDS, alcholism 
For purpose of employment qualified individuals with disabilities are persons with reasonable accommodation, can perform the essential functions of the job for which they have applied or have been hired to perform.





 Handling Medical Documentation  

- Must be kept confidential – to be shared only with 
those who have a need to know 

- Employers may not give supervisors and managers 
unlimited access. May give them information 
concerning necessary work restrictions and 
accommodations. 
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 Handling Medical Documentation, cont. 

◦ 5 CFR part 293, Subpart E, Requirements 

 Physician treatment records generally not appropriate 
for non-medical officials 

 Such records should be distinguished from other 
medical reports made available to management 

 Disclose to agency officials only when needed for 
performance of official duties 
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293.503
(n) Sets forth a policy that distinguishes, particularly for purposes of records disclosure, records in the nature of physician treatment records (which are generally not appropriate for disclosure to non-medical officials) from other medical reports properly available to officials making management decisions concerning the employee
(m) Ensure that, if occupational medical records are to be physically located in the same office as the Official Personnel Folder (OPF), the records are maintained physically apart from each other



 Maintaining Medical Documentation 
◦ Agencies are solely and totally responsible for 

processing Privacy Act requests for agency records 
◦ Contact agency Privacy Act Officer to discuss 

internal rules regarding storage and maintenance of 
medical records 
◦ The Privacy Act, 5 U.S.C. 552(a)-(b) 
◦ 5 CFR part 297 

Presenter
Presentation Notes
Privacy Act
The Privacy Act of 1974, as amended at 5 U.S.C. 552a, protects records that can be retrieved by personal identifiers such as a name, social security number, or other identifying number or symbol. An individual is entitled to access to his or her records and to request correction of these records if applicable.
The Privacy Act prohibits disclosure of these records without the written consent of the individual(s) to whom the records pertain unless one of the twelve disclosure exceptions enumerated in the Act applies. These records are held in Privacy Act systems of records. A notice of any such system is published in the Federal Register. These notices identify the legal authority for collecting and storing the records, individuals about whom records will be collected, what kinds of information will be collected, and how the records will be used.
The Privacy Act binds only Federal agencies, and covers only records in the possession and control of Federal agencies.
297.105 (b)
Agencies are solely and totally responsible for processing requests regarding records maintained in their internal systems of records. Agency regulations, and not these Office regulations, govern the implementation of the Privacy Act for agency internal systems; there is no right of appeal to the Office from an agency's determination regarding its internal agency records.




 Maintaining Medical Documentation 
 
◦ 5 CFR part 293, Personnel Records 

 
 Subpart E provides requirements that can be used for 

non-work medical records (required for occupation-
related medical records) 
 

 Subpart E, Requirements, states what is needed to 
maintain Employee Medical Folder 
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293.504
All employee occupational medical records (which exclude employee assistance/counseling, patient, non-personal, and epidemiological records) whether they are maintained in an automated, microform, or paper mode, and wherever located in the agency, are part of the Employee Medical Filing System (EMFS). The records maintained in the EMFS are part of a Governmentwide Privacy Act system of records established by the Office. Agencies have the responsibility to ensure that such documents are maintained in accordance with the Office's Privacy Act regulations in part 297 of this chapter, with the agency's instructions implementing those regulations, and with the retention schedule for employee medical records stipulated in § 293.511. While non-occupational/patient records pertaining to an employee are not required to be included as a record within the EMFS, under certain conditions to be discussed in subsequent OPM guidance, copies of such records are occupationally-related and, in those cases, may be included in the system.

Requirements can be found in 293.505-293.511 (too much to list)




 Maintaining Medical Documentation, cont. 

◦ 5 CFR part 293, Subpart E, Requirements 

 Employee Medical Folder must be established for long-
term and short-term records 

 Agencies must issue written internal instructions for 
Employee Medical File System 

 Official Personnel Folder and medical records must be 
maintained separately 
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293.503
When long-term occupational medical records exist, provide for the creation of an EMF for an employee transferring to another agency or leaving Government service, and whether an EMF is to be established at the time an employee is being reassigned within the agency

Second bullet straight from reg. (293.505) Agencies must issue written internal instructions for Employee Medical File System.


293.505(b)
Neither the original occupational medical record nor duplicates are to be retained in the OPF. Prior to the establishment of an EMF for a separating employee, when such records are created, they must be maintained physically apart from the OPF, although they may be kept in the same office.





 When Medical Documentation Can Be 
Requested 
◦ To support sick leave  or FMLA leave request 
◦ The employee raises medical condition in relation 

to performance or conduct problem 
◦ The employee requests reasonable accommodation 

of medical condition 
◦ The agency has reasonable belief that employee 

poses direct threat due to a medical condition or is 
unable to perform the essential job functions due to 
a medical condition 
◦ In connection with a medical exam when position is 

covered by 5 CFR part 339 
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339.202
OPM may establish or approve medical standards for a Government wide occupation ( i.e., an occupation common to more than one agency). An agency may establish medical standards for positions that predominate in that agency (i.e., where the agency has 50 percent or more of the positions in a particular occupation). Such standards must be justified on the basis that the duties of the position are arduous or hazardous, or require a certain level of health status or fitness because the nature of the positions involve a high degree of responsibility toward the public or sensitive national security concerns. The rationale for establishing the standard must be documented. Standards established by OPM or an agency must be:
(a) Established by written directive and uniformly applied,
(b) Directly related to the actual requirements of the position.
 
Voluntary Leave Transfer Program
Under the Voluntary Leave Transfer Program (VLTP), a covered employee may donate annual leave directly to another employee who has a personal or family medical emergency and who has exhausted his or her available paid leave. Each agency must administer a voluntary leave transfer program for its employees. There is no limit on the amount of donated annual leave a leave recipient may receive from the leave donor(s). However, any unused donated leave must be returned to the leave donor(s) when the medical emergency ends. An employee may participate concurrently in both the VLTP and the Voluntary Leave Bank Program, if available.
 
You may participate in the VLTP and the NIH Leave Bank simultaneously. 
Leave Bank- NIH Policy
The Leave Bank is a pooled fund of donated annual and restored leave. Eligible members draw leave 
from the Leave Bank to cover time out of the office due to a personal or family medical emergency.
What are the 2014 Caps? 
 480 hours for personal medical emergencies
 240 hours for family medical emergencies 
 720 hours for combined medical emergencies





 
    

 Types of Medical Documentation – That Can Not 
Be Requested 

◦ Genetic Information Nondiscrimination Act of 2008 
(GINA) prohibits obtaining genetic information after job 
offer 

 GINA Defined: Under Title II of GINA, it is illegal to discriminate against employees 
or applicants because of genetic information. Title II of GINA prohibits the use of 
genetic information in making employment decisions, restricts employers and 
other entities covered by Title II from requesting, requiring or purchasing genetic 
information, and strictly limits the disclosure of genetic information. 



 Exceptions that do not violate GINA: 
◦ Genetic Information, such as Family History, may be 

obtained as part of health or genetic services, i.e. wellness 
programs when offered voluntarily by employee 

◦ Certification for FMLA Leave for care of family member with 
serious health condition 

◦ Publically available documents– employer cannot search 
with intent 

◦ Employers who engage in DNA testing for Law Enforcement 
purposes i.e. human remains  

Presenter
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Publically available docs - newspapers



 When a Leave Request Combines More Than 
One Leave Program 

 Employee must provide documentation to 
support request 

 Medical documentation must be sufficient to 
meet the documentation requirements for 
each program (e.g., Voluntary Leave Transfer 
Program, Family and Medical Leave Act leave) 



 Information to Include in Request – Some 
General Guidelines 
◦ Provide straightforward explanation of why 

documentation is needed at this time 
◦ Identify who will review the medical information 
◦ State the key aspects of the job and what the 

agency needs to know to make a determination 
(consider sending Position Description) 
◦ Avoid confusing language 



 Information to Include in Request, cont. 
◦ For positions covered by 5 CFR 339, select the 

applicable information listed in 5 CFR 339.104  
◦ Diagnosis, including current clinical status 
 Must be justified according to established diagnostic 

criteria 
 Conclusions and recommendations must not be 

inconsistent with generally accepted professional 
standards 

 Physician or, if appropriate, practitioner of same 
discipline, must determine diagnosis meets criteria 

Presenter
Presentation Notes
(c) Diagnosis, including the current clinical status;
(d) Prognosis, including plans for future treatment and an estimate of the expected date of full or partial recovery;
(e) An explanation of the impact of the medical condition on overall health and activities, including the basis for any conclusion that restrictions or accommodations are or are not warranted, and where they are warranted, an explanation of their therapeutic of risk avoiding value;
(f) An explanation of the medical basis for any conclusion which indicates the likelihood that the individual is or is not expected to suffer sudden or subtle incapacitation by carrying out, with or without accommodation, the tasks or duties of a specific position;
(g) Narrative explanation of the medical basis for any conclusion that the medical condition has or has not become static or well stabilized and the likelihood that the individual may experience sudden or subtle incapacitation as a result of the medical condition. In this context, “static or well-stabilized medical condition” means a medical condition which is not likely to change as a consequence of the natural progression of the condition, specifically as a result of the normal aging process, or in response to the work environment or the work itself. “Subtle incapacitation” means gradual, initially imperceptible impairment of physical or mental function whether reversible or not which is likely to result in performance or conduct deficiencies. “Sudden incapacitation” means abrupt onset of loss of control of physical or mental function.




◦ Information to Include in Request, cont. 
– As necessary and relevant, Diagnosis must include 
 The history of the medical condition includes references to 

findings from previous examinations, treatment and 
responses to treatment 

 Clinical findings from most recent medical evaluation, 
including any test results or findings of a mental status 
examination 

 Diagnosis, including the current clinical status 



◦ Information to Include in Request, cont. 
– As necessary and relevant, Diagnosis must include 
 Prognosis, including plans for future treatment and 

estimated date of full or partial recovery 
 Explanation of impact of the medical condition on overall 

health and activities, including basis for restrictions or 
accommodations and therapeutic or risk avoiding value 
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The second bullet is very important because this is the exact language you want to use in the Medical doc letters.  We don’t want people getting worse after returning to work.



◦ Information to Include in Request, cont. 
–  As necessary and relevant, Diagnosis must include 
 Explanation of medical basis for any conclusion regarding 

sudden or subtle incapacitation by carrying out, with or 
without accommodation, duties of a specific position 

 Narrative explanation of medical basis for conclusion 
regarding whether medical condition is static or well-
stabilized and likelihood of sudden or subtle 
incapacitation 

Presenter
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Examples: Multiple Sclorosis, Parkinson’s Disease, or Epilepsy



 Information to Include in Request, cont. 
◦ The U.S. Department of Labor provides forms for 

obtaining medical documentation for Family and 
Medical Leave Act (FMLA) leave, including the 
following forms: 
 WH-380-E-Certification of Health Care Provider for 

Employee’s Serious Health Condition 
 WH-380-F-Certification of Health Care Provider for 

Family Member’s Serious Health Condition 
 Forms located at: http://www.opm.gov/oca/leave/  

http://www.opm.gov/oca/leave/


 Ask for the physician’s contact information in 
the event there are questions 

 A doctor’s pre-printed note that is stamped 
by nurse or staff may not be sufficient 
medical documentation when there has been 
sick leave abuse 

Presenter
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Don’t make the supervisor call. You only want someone from HR or a physician to call because sometimes managers will ask stupid questions that can get us in trouble.
Kaiser has been known for stamping Doctor’s notes and putting vague statements like incapacitated, undetermined length of time.



 Be consistent in applying requirements for 
medical documentation 

 The Board reversed agency’s removal, finding 
discrimination, when 
◦ Agency allowed male employee to return to work 

(light duty) for indefinite time without medical 
documentation  
◦ Removed female employee when she did not 

provide medical documentation 
◦ Both physically incapable of performing some of the 

essential functions of aircraft mechanic position 
   Durden v. Department of Homeland Security, 108 

M.S.P.R. 539 (2008) 



 Employee in positions covered by 5 CFR 339 
may be ordered to take a medical 
examination in these instances 
◦ Prior to reemployment on the basis of full or partial 

recovery from a medical condition 
◦ On a regularly recurring, periodic basis 
◦ Whenever there is a direct question about the 

employee’s ability to meet the physical or medical 
requirements of the position  
◦ Clark v. DoD, 109 FEOR 316 (EEOC,2009) 

Presenter
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Straight From Reg. 339.301
Have to have a legitimate business reason
The biggest payout is for medical discrimination



 Confirm Medical Exam Meets Requirements of 
5 CFR 339.301 

◦ There may be no basis for agency to order medical 
exam 
◦ An agency may offer—not order– a medical 

examination(including a psychiatric eval.) 
◦ Doe v. Benefit Guaranty Corporation, 117 M.S.P.R. 

579 (2012) 

Presenter
Presentation Notes
Stopped fitness for duty exam in 1991
Holding
John Doe v. Pension Benefit Guaranty Corporation  117MSPR 579 (2012)
The MSPB affirmed an initial decision that reversed the agency's placement of the appellant on enforced leave insofar as it determined that the Pension Benefit Guaranty Corporation did not have the authority to order the appellant to take a fitness-for-duty examination and reversed the enforced leave action. The board vacated the part of the initial decision addressing the appellant's disability discrimination claim and remanded it for further adjudication. The board also vacated the sanctions award. 




 Agency may establish physical requirements 
without OPM approval when 

◦ Considered essential for successful job 
performance 
◦ Clearly supported by the actual duties of the 

position  
◦ Documented in the position description 
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Straight from Reg. 339.203
Check to make sure PD is accurate and up to date; if not have the manager write out the current duties



 OPM or agency can establish medical 
standards 
 OPM – for a government wide occupation (i.e., an 

occupation common to more than one agency 
 Agency -- for positions that predominate in that 

agency (50 percent or more of the positions in a 
particular occupation) 

◦ Must be established by written directive and 
uniformly applied 
◦ Must be directly related to the actual requirements 

of the position 
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Straight from Reg. 339.202
Hast be consistent can’t be one for men and one for women



Requirements for Medical Evaluation Programs 

◦ Agency may establish periodic examination or 
immunization programs by written policies     or 
directives 

◦ Purpose is to safeguard the health of the employees 
whose work may subject them to health or safety 
risks 

Presenter
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Straight from Reg. 339.205
Ex. Nurse



 Agencies may order medical examination only 
in limited circumstances 
◦ Applicant prior to appointment or selection 
◦ Individual who is being reemployed on basis of full 

or partial recovery from a medical condition 
◦ Employee released from competitive level during 

RIF if position with reassignment rights has medical 
standards or physical requirements different from 
those required in current position 
◦ Physical requirements, medical standards, or a 

medical evaluation program necessary for the 
position 
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339.301   
(b) Subject to § 339.103 of this part, an agency may require an individual who has applied for or occupies a position which has medical standards or physical requirements or which is part of an established medical evaluation program, to report for a medical examination:
	(1) Prior to appointment or selection (including reemployment on 	the basis of full or partial recovery from a medical condition);
(c) An agency may require an employee who has applied for or is receiving continuation of pay or compensation as a result of an on-the-job injury or disease to report for an examination to determine medical limitations that may affect placement decisions.
(d) An agency may require an employee who is released from his or her competitive level in a reduction in force to undergo a relevant medical evaluation if the position to which the employee has reassignment rights has medical standards or specific physical requirements which are different from those required in the employee's current position.

Conditional Offer Stage
An employer may ask specific applicants for more medical information if it is related to the previously obtained medical information

Postemployment stage
Generally, disability related inquiries and medical examinations may only be made after employment if they are job-related and consistent with business necessity



History of Medical Condition Considered 
Disqualifying in Certain Situations 

◦ Only if condition is normally disqualifying 
◦ Recurrence cannot medically be ruled out and  
◦ Duties of the position are such that recurrence 

would pose reasonable probability of substantial 
harm, not “high probability of hazard” 

 Slater v. Dept. of Homeland Security, 108 M.S.P.R. 
419 (2008) 
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Weird is not a disqualifying condition and there has to be a strong Nexus to disqualify
Holding
The MSPB found that the administrative judge applied an incorrect legal standard in determining whether the appellant was medically disqualified from continuing in his police officer position. The board concluded that the Department of Homeland Security failed to show that the appellant was unable to perform the essential duties of his position. The MSPB affirmed the AJ's reversal of the removal action. 




 Requirements for Ordering Psychiatric        
Medical Examination 

◦ Conducted 
 In accordance with accepted professional standards 
 By licensed practitioner or physician 
◦ Used for legitimate inquiry into mental fitness to 

perform duties without undue hazard to employee 
or others 

Presenter
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339.301 (e)
(2) A psychiatric examination or psychological assessment authorized under (i) or (ii) above must be conducted in accordance with accepted professional standards, by a licensed practitioner or physician authorized to conduct such examinations, and may only be used to make legitimate inquiry into a person's mental fitness to successfully perform the duties of his or her position without undue hazard to the individual or others.

Psychiatric exams are tricky b/c employees psychiatrist holds more weight
Not like undu harm- Medical has a higher standard



◦ Requirements for Ordering Psychiatric Medical 
Examination, cont. 

– Results of general exam ordered by agency indicates 
no physical explanation for behavior or actions 

– Psychiatric exam specifically called for in position with 
medical standards or subject to medical evaluation 
program 
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339.301 (e)
(e)(1) An agency may order a psychiatric examination (including a psychological assessment) only when:
(i) The result of a current general medical examination which the agency has the authority to order under this section indicates no physical explanation for behavior or actions which may affect the safe and efficient performance of the individual or others, or
(ii) A phychiatric examination is specifically called for in a position having medical standards or subject to a medical evaluation program established under this part.




 Requirements for Ordering Psychiatric 
Medical Examination, cont. 

   Agency can not discipline employee for disobeying 
order to take psychiatric exam if no evidence that 
 Employee’s behavior affected safe and efficient 

performance of self or others 
 A Psychiatric examination is specifically called for in a 

position having medical standards or subject to a medical 
evaluation program 

 L’Bert v. Dept. of Veterans Affairs, 88 M.S.P.R. 513 (2001) 
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Holding
The board found removal to be an appropriate penalty for the appelant’s misconduct.  The evidence supported the agency’s allegation that the appelant’s actions endangered patient’s safety. The agency was not authorized to order the appellant to submit to the psychological examination at issue.

This can be compared to the earlier case 

John Doe v. Pension Benefit Guaranty Corporation  117MSPR 579 (2012)
The MSPB affirmed an initial decision that reversed the agency's placement of the appellant on enforced leave insofar as it determined that the Pension Benefit Guaranty Corporation did not have the authority to order the appellant to take a fitness-for-duty examination and reversed the enforced leave action. The board vacated the part of the initial decision addressing the appellant's disability discrimination claim and remanded it for further adjudication. The board also vacated the sanctions award. 




 Agency must show link between order for 
medical examination and legitimate business 
concern 

◦ Business concern must relate to the requirements 
of the job 

 Must offer opportunity for physician of 
employee’s own choice 

 Agency pays for ordered examinations 
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339.303
(b) The agency designates the examining physician or other appropriate practitioner, but must offer the individual an opportunity to submit medical documentation from his or her personal physician or practitioner. The agency must review and consider all such documentation supplied by the individual's personal physician or practitioner
339.304
Agencies shall pay for all examinations ordered or offered under this subpart, whether conducted by the agency's physician or the applicant's or employee's physician. Applicants and employees must pay for a medical examination conducted by a private physician (or practitioner) where the purpose of the examination is to secure a benefit sought by the applicant or employee.




 Direct Threat – 29 CFR 1630.2 

◦ A significant risk or substantial harm to the health 
and safety of the employee or others 

◦ That cannot be eliminated or reduced by reasonable 
accommodation 

◦ Individualized assessment of employee’s ability to 
safely perform essential functions of job 

Presenter
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Scarface example

Woman with bomb in her bag

Postemployment Stage
 An employer that reasonably believes an employee poses a direct threat to himself or others may seek information necessary to determine whether the employee can safely perform the essential functions of the job or work without posing a direct threat.
The inquiry must be limited and the employer may not request an employee’s complete medical records b/c they are likely to contain info unrelated to whether the employee poses a direct threat.
Burden is on the employer to show that it is disability-related inquiries and that it is job related, and legitimate business reasons.



 Direct Threat – 29 CFR 1630.2  
◦ Assessment must be based on reasonable medical 

judgment  
◦ Medical judgment must rely on  
 the most current medical knowledge and/or 
 the best objective evidence 
◦ Agencies should consider 
 Duration of the risk 
 Nature and severity of the potential harm 
 Likelihood that potential harm will occur 
 Imminence of potential harm 

Presenter
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If it is over a week it is not imminent harm



 Direct Threat – 29 CFRF 1630.2, cont. 
◦ Agency can consider advisability of using enforced 

leave or indefinite suspension to remove employee 
from workplace if it has adequate medical 
justification 
◦ “Indefinite suspension” means “the placing of 

employee in a temporary status without duty and 
pay pending investigation, inquiry, or further 
agency action”  5 CFR 752.404(d) 
◦ Employee must be restored to duty once agency 

learns employee is fit for duty 



 When Medical Exam May be Offered 
◦ Most employees can not be ordered to take fitness-

for-duty exam because not covered by 5 CFR part 
339 
◦ Can offer exam when employee: 
 Requests, for medical reasons, a benefit or special 

treatment (e.g., change in duty status, working 
conditions, or reasonable accommodation) 

 Has performance or conduct problem that may require 
agency action 



 Considerations in Offering Medical Exam 
◦ State reason for the offer 
◦ State consequences of failure to cooperate, such as 
 Denial of employee request for benefit/privilege 
 Initiation of disciplinary or performance-based actions 

without reference to medical condition 
◦ Agency designates and pays for examining medical 

professional 
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Be careful not to make a threat of removal in this case.

They will not get an accommodation if they refuse medical exam

Cannot put an employee on admin leave for more than 2 weeks



 Insufficient/Inconclusive Medical 
Documentation 

◦ Agency may request additional medical information 
or offer agency examination 

◦ Enforced leave or indefinite suspension to remove 
employee from workplace can be considered if 
agency has adequate medical justification  

Presenter
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Evidence has to show a danger to self or others



 Insufficient/Inconclusive Medical    
Documentation, contd. 
◦ Agency may act on information currently before it 
◦ Agency may take disciplinary action 
◦ MSPB will not accept physician’s “expert” testimony 

if it is 
 Unsupported by medical documentation or tests 
 Drawn from the employee’s self-reports 
 Avant v. Dept. of the Navy,  60 MSPR 467 (1994) 

Presenter
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Holding
THE BOARD FOUND REMOVAL TO BE AN APPROPRIATE PENALTY FOR THE APPELLANT'S MISCONDUCT. THE EVIDENCE SUPPORTED THE AGENCY'S ALLEGATION THAT THE APPELLANT'S ACTIONS ENDANGERED PATIENTS' SAFETY. THE AGENCY WAS NOT AUTHORIZED TO ORDER THE APPELLANT TO SUBMIT TO THE PSYCHOLOGICAL EXAMINATION AT ISSUE.




 Insufficient/Inconclusive Medical    
Documentation, contd. 

◦ MSPB found unsworn, undocumented doctor’s 
statement was insufficient when agency physician 
presented examination results  Johnson v. Dept. of 
the Navy, 58 M.S.P.R. 386 (1993) 
◦ In instance of employee’s conflicting medical 

documentation, MSPB gave deference to testimony 
of agency’s medical officer due to his extensive 
review of medical history        and facts                                              

Lassiter v. Dept. of Justice, 60 M.S.P.R. 138 (1993) 

Presenter
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Holding
A mental illness rendering the appellant unfit to carry a weapon justified his removal from a deputy marshall position. The agency satisfied its burden of demonstrating reasonable accommodation by showing no possible reassignments existed in the appellant's present commuting area.
Newer Case
Wayelon Howard Penland v. Department of the Interior  (2010)
The MSPB affirmed as modified an initial decision that sustained the Department of the Interior's charge against the appellant but mitigated the removal penalty to a demotion. The board sustained the removal.
Case Summary 
The agency removed the appellant from his airplane pilot position because he lost his pilot authorization as a result of a Pilot Review Board's recommendation that his qualification card not be reinstated. The administrative judge sustained the charge, but mitigated the removal to a demotion to airplane mechanic. The MSPB ruled that the AJ erred in mitigating the removal penalty to a demotion. The board determined that the AJ incorrectly found that the deciding official failed to properly consider the Douglas factor of adequacy of alternative sanctions, and that even if the deciding official properly considered that factor, the removal "clearly exceeded the bound of reasonableness." The evidence showed that the deciding official considered a lesser sanction of demotion or reassignment and explained in his decision letter, as well as at the hearing, why that penalty was rejected. Furthermore, removal was reasonable because the appellant needed a pilot authorization to perform his duties. 




 Insufficient/Inconclusive Medical    
Documentation, contd. 

◦ Agency finding that medical information is 
insufficient/inconclusive usually requires opinion of 
agency/contract physician 

◦ Agency action must be based on management 
decision, not just a medical opinion 



 If the agency has a reason to believe a 
medical problem is affecting performance or 
conduct 
◦ Ask the supervisor to observe closely 
◦ Talk to advisors (e.g., medical professionals) 
◦ Discuss the situation with the employee, including 

any concerns about safety 
◦ Refer the employee to the Employee Assistance 

Program 
◦ Ask for medical documentation 

Presenter
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Side Note:
CONDITIONAL OFFER
Employer must first have made a job offer before it may ask questions about the applicants health or disability or to require a medical exam

POST EMPLOYMENT
If it is job-related and you have a legitimate business reason and an employer has a reasonable belief, based on objective evidence that:
Employees’s ability to perform essential job functions is impaired by a medical condition
An employee poses a direct threat due to a medical condition



 The agency must consider all medical 
documentation received from employee 

 For positions covered by 5 CFR part 339, 
employee is obligated to submit to a properly 
ordered medical examination 



 Requesting medical documentation requires 
careful consideration 
◦ Is there objective basis for requesting medical 

documentation? 
◦ What documentation will be requested? 
◦ Who will receive and review it 
◦ Is there authority to order medical examination? 
◦ Is there basis to offer medical examination? 

 Take performance-based or disciplinary 
action when appropriate 

Presenter
Presentation Notes
As a side note, If an employee needs a reasonable accommodation that cannot be provided in the current position then you have to perform a job search throughout the agency and throughout the world.  Now the reality answer you look within the commuting area unless the employee says he is willing to relocate because the government is not going to pay for relocation expenses.



QUESTIONS 



Contact Info 
Maria Gorrasi 
Senior Employee Relations Specialist 
National Institutes of Health 
Office of Human Resources 
Workforce Relations Division 
Employee & Relations Branch 
gorrasim@od.nih.gov  
(301) 496-6237 

mailto:gorrasim@od.nih.gov


Federal Occupational Health 
Contact  
Brandon Furhman 
Phone: 301-594-4788 
Secured Fax: 301-594-3321 
Medical records can be sent electronically: 
medical.employability@foh.hhs.gov 
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